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©ntteb States Court of appeals 

FOR TIIE DISTRICT OF COLUMBIA CIRCUIT 


No. 11216 

Jesse M. Donaldson, as Postmaster General, et al., 

APPELLANTS 

V. 

Henry D. Priestly, appellee 


APPEAL FROM JUDGMENT OF THE EXITED STATES DISTRICT 
COURT FOR TIIE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 

This is a suit by appellee for a declaratory judgment and 
reinstatement to a Federal civil service position. Judgment 
was entered on August 2, 1951 (J. App. 48). Jurisdiction 
of the District Court was based upon section 14 of the 
Veterans’ Preference Act, 5 U. S. C. 863, and 2S U. S. C. 
2201. This Court has jurisdiction to review the judgment 
below under 2S V. S. C. 1291. 

STATEMENT OF THE CASE 

The facts of the case, set forth in the findings of fact below 
(J. App. 45), are not in dispute. On August 21, 194S, 
appellee, an honorably discharged veteran, was given a 
probational appointment as a substitute clerk carrier in 


(1) 
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thb New York Post Office. Appellee first passed a Civil 
Service competitive examination for the position. This 
appointment was subject to investigation and determination 
by the Civil Service Commission of appellee's qualifications 
for the position under Civil Service Regulations, 5 C. F. R. 
2.104(a), 2.112 and 5.2, infra. 

Appellee passed the probationary period of one year on 
August 20, 1940, and received a merit rating of “good.” 
The Second Regional Office of the Civil Service Com¬ 
mission made the investigation into appellee's qualifica¬ 
tions. While appellee was cleared as to loyalty, the Regional 
Office found certain derogatory information, including mis¬ 
statements as to appellee's age, education and place of 
residence. One of the qualifications for the position was 
that the applicant must actually reside within the delivery 
area ot the post office to which he sought appointment. 
Appellee was given an opportunity to explain these dis¬ 
crepancies, but the Second Regional Office was not satisfied 
with his explanation, particularly concerning his residence 
(J. A])}). 23). It found that the appellee was not an actual 
resident of the Xew 5 ork Post Office area. On September 
15, 1949, the Second Regional Office of the Civil Service 
Commission accordingly directed the Post Office Depart¬ 
ment to terminate appellee’s services (J. App. 24). Ap¬ 
pellee was given notice of this termination (J. App. 22); 
he was dismissed from the service on October 15, 1949, and 
Ids further appeal to the Civil Service Commission was 
denied (J. App. 17). 

Appellee filed suit on August 31, 1950. The case came on 
tor hearing on cross-motions for summary judgment (J. 
App. 36, 39), and on May 7, 1951, the court entered a memo¬ 
randum granting appellee’s motion for summarv judg¬ 
ment (J. App. 40). The court below rested its judgment 
on the theory that the 18-month period of investigation 
into qualifications referred to in 5 C.F.R. 2.112 refers onlv 
to loyalty investigations, that appellee’s loyalty had been 
cleared and Section 2.112 was, therefore, not involved; and 
that alter passing the 12-month probationary period, ap¬ 
pellant became a permanent employee in the civil service 
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whose separation was governed by Section 14 of the Vet¬ 
erans’ Preference Act, 5 U.S.C. 863, infra. It is conceded 
that appellee's discharge was not in accordance with the 
procedure of Section 14. 

Appellants moved for a rehearing on the ground that 
the investigation into qualifications for a permanent Civil 
Service position is not confined to loyalty, and that a con¬ 
ditional appointment does not ripen into permanent em¬ 
ployment in the Civil Service until the appointee's quali¬ 
fications have been satisfactorily determined or the 1S- 
montli investigation period has expired (J. App. 44). This 
motion was overruled, and on August 2, 1951, findings of 
fact, conclusions of law and judgment were entered below 
(J- App. 45). Under this judgment, the Post Office is di¬ 
rected to restore appellee to his position. 

STATUTES AND REGULATIONS INVOLVED 

Section 14 of the Veterans’ Preference Act, 5 U.S.C. S63, 
reads in relevant part as follows: 

Xo permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended 
for more than thirty days, furloughed without pay, 
reduced in rank or compensation, or debarred for fu¬ 
ture appointment except for such cause as will pro¬ 
mote the efficiency of the service and for reasons given 
in writing, * * *. 

Section 18 of the Veterans’ Preference Act, 5 U.S.C. S68, 
reads as follows: 

It shall be the authority and duty of the Civil Serv¬ 
ice Commission in all cases under the classified civil 
service to make and enforce appropriate rules and 
regulations to carry into full effect the provisions, in¬ 
tent, and purpose of this Act * * # . 

5 C.F.R. 5.2 reads as follows: 

§ 5.2 Author if y of the Commission to make ijivesti- 
gations. The Commission may make appropriate in- 
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restitutions to secure enforcement of the Civil Serv¬ 
ice Act, Rules, and Regulations, including investiga¬ 
tion of the qualifications and suitability of applicants 
for positions in the competitive service. It may au¬ 
thorize appointments conditioned upon a subsequent 
determination that the requirements of law or the 
Civil Service Rules and Regulations have been met. 

5 C.F.R. o.4 reads as follows: 

§ o.4 Authority of the. Commission to issue instruc¬ 
tions as to discipline or separation. Whenever the 
Commission finds that an appointment has been made 
in violation of the Civil Service Act, Rules, or Regu¬ 
lations, or that any employee subject thereto has vio¬ 
lated such Act, Rules, or Regulations or is holding a 
position in violation thereof, it is authorized, after 
giving due notice and opportunity for explanation to 
the employee and the agency concerned, to certify the 
facts to the proper appointing officer with specific in¬ 
structions as to discipline or dismissal. 

5 C.F.R. o.5 reads as follows: 

§ 5.5 Wifhholdiny salary. If the appointing officer 
fails to carry out the instructions of the Commission 
issued under § 5.4. the Commission shall certify the 
facts to the head of the agency concerned. If the head 
of the agency fails to carry out the instructions of the 
Commission within ten days after receipt thereof, 
the Commission shall notify the Comptroller General 
of the United States and no payment or allowance 
shall be made of the salary or wages accruing to the 
employee concerned after such notification. 

5 C.F.R. 2.112 reads as follows: 

§2.112 Appointments mail he subject to inrestiya- 
tion. (a) In the following types of appointments in¬ 
vestigation designed to further establish the individ¬ 
ual’s qualifications may be made at any time within 
eighteen months of the personnel action and removal 
may be ordered by the Commission if such investigation 
discloses that the individual is disqualified for Federal 
employment, and all such appointments shall be con¬ 
sidered as subject to this condition: 

(1) Original probational. 

(2) Reappointments. 
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(3) Reinstatements. 

(4) Temporary appointments pending- establish¬ 
ment of a register. 

(5) Temporary appointments which exceed or are 
extended beyond six months. 

(6) Inter-agency transfers. 

(7) Conversions from excepted, war service in¬ 
definite, or temporary indefinite appointments to 
competitive appointments. 

(b) The condition “subject to investigation” shall 
expire automatically at the end of eighteen months 
from the effective date of the personnel action, except 
in a case in which the Commission has made an initial 
adjudication of disloyalty and the case continues to he 
active by reason of an appeal. In cases on which the 
Commission’s jurisdiction has expired and the case 
is incomplete or an initial adjudication has not been 
made, it shall be the responsibility of the employing 
agency to conclude such investigation and make a 
final determination concerning the loyalty of such 
person. 

5 C.F.R. 2.104 reads as follows: 

§2.104 Disqualifications of applicants, (a) An ap¬ 
plicant may be denied examination and an eligible may 
be denied appointment for any of the following rea¬ 
sons : 

(1) Dismissal from employment for delinquency 
or misconduct. 

(2) Physical or mental unfitness for the position 
for which applied. 

(3) Criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct. 

(4) Intentional false statements or deception or 
fraud in examination or appointment. 

(5) Refusal to furnish testimony as required by 
§ 5.3 of this chapter. 

(6) Habitual use of intoxicating beverages to 
excess. 

(7) On all the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
Government of the United States. 

(S) Any legal or other disqualification which 
makes the applicant unfit for the service. 
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5 C.F.R. 2.113(a) reads as follows: 

§ 2.113 Probational appoint went, (a) A person se¬ 
lected for other than temporary appointment shall be 
given a probational appointment. The first year of 
service under this appointment shall be a probational 
period. The agency shall utilize the probationary pc- 

| riod as fully as possible to determine the fitness of 
each employee and shall terminate his services during 
such period if he fails to demonstrate fully his quali¬ 
fications for continued Federal employment. 

5 C.F.R. 22.1(c) reads as follows: 

(c) Appeals not governed bp the regulations in this 
part. The regulations in this part [governing appeals 
under the Veterans' Preference Act of 1944] arc not 
applicable to decisions of the Commission relative to 
applications, examinations, promotions, transfers, re¬ 
instatements, reappointments, classifications and other 
civil service proceedings, nor to actions of administra¬ 
tive officers which are taken under instructions from 
the Commission in cases in which the Commission has 
jurisdiction. Appeals in such cases will continue to 
be entertained by the Commission in accordance with 
its established administrative procedures. 

SUMMARY OF ARGUMENT 

IA. A conditional appointee is not a person employed in 
the civil service or any executive agency, within the mean¬ 
ing of Section 14 of the Veterans’ Preference Act. Such an 
appointee has been permitted to take a position before it 
has been determined by the Civil Service Commission 
whether he is qualified for the position, lie is not, there¬ 
fore, “in the service." The case of Bade// v. Richardson , 
SG App. D. C. 748, 182 F. (2d) 4G is applicable and control¬ 
ling. Moreover, since the decision below, three different 
district court judges have decided that a person holding a 
conditional appointment is not a permanent employee within 
the meaning of Section 14 of the Veterans’ Preference Act. 

IB. The termination of a conditional appointment is not 
a discharge for cause by the employing agency within the 
meaning of Section 14 of the Veterans’ Preference Act. 
A discharge for cause has to do with matters arising after 
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the appointment; whereas the termination of a conditional 
appointment goes to the qualifications of 1 lie appointee 
prior to his appointment. If an applicant had been dis¬ 
qualified by the Civil Service Commission and not permitted 
to take any position, he could not claim the benefit of any 
procedures of Section 14. The nature of the determina¬ 
tion of qualifications is not changed by the fact that it is 
made after an appointment expressly subject to this de¬ 
termination. The regulations of the Commission distin¬ 
guishing between a discharge of a permanent employee and 
a termination of a conditional appointment are reasonable. 

IC. Appellee cannot show that he is entitled to the bene¬ 
fits of Section 14 of the Veterans’ Preference Act. The court 
below was plainly wrong in holding 1 that the regulations 
governing conditional appointment, refer only to loyalty. 
It is of no consequence that appellee successfully com¬ 
pleted his probationary period. At the end of the pro¬ 
bationary period, his appointment did not ripen into a per¬ 
manent or absolute appointment since there was still an¬ 
other distinct condition to be satisfied. Nor is it material 
that appellee had permanent status; status and service are 
different terms in civil service parlance, and appellee did 
not come under Section 14 unless he was “in the service,” 
which he was not. 

ARGUMENT 

I 


The Termination of a Conditional Appointment Is Not a Dis¬ 
charge for Cause of a Permanent Employee Subject to the 
Procedural Requirements of Section 14 of the Veterans' 
Preference Act 


A person holding a conditional appointment subject to 
investigation as to his qualifications is neither a permanent 
employee in the civil service or an executive agency, nor is 
the termination of his appointment by the Civil Service 
Commission for lack of qualifications a discharge by his 
employing agency to promote the efficiency of the service. 
Appellee’s case is governed by the Civil Service Regulations 
relating to conditional appointments, not by section 14 of 
the Veterans’ Preference Act. The termination of his 





appointment was in accord with the regulations, and that 
it did not follow section 14 is irrelevant. 

A. A conditional appointee is not a person employed in 
the civil service or any executive agency 

The nature of a conditional appointment is fairly evident. 
A person is permitted to take a position before it has been 
determined whether he is qualified for the position. 5 C. F. 
R. 5.2; 2.112(a) supra. A period of 18 months is allowed 
during which the necessary investigation may be made, ex¬ 
cept for loyalty cases in which a longer period may be 
allowed. This time limit expires automatically if no deter¬ 
mination is otherwise made. 5 C. F. R. 2.112(b), supra. 

In the case at bar, appellee was required to file an applica¬ 
tion for a permanent position to which he was conditionally 
appointed. The Commission permitted him to take the job 
before it determined the truth of his statements on the 
application. Upon checking these statements, the Commis¬ 
sion found that the appellee concealed a material fact and, 
accordingly, ruled that he was not qualified for permanent 
employment in the civil service. The employing agency 
was directed to dismiss him. The dismissal followed the 
procedure for such cases, as provided in the Commission 
regulations 5.3, supra. It did not follow the procedure 
set forth in section 14 of the Veterans’ Preference Act. 

There was no error in failing to follow the section 14 
procedure, since section 14 applies only to permanent em¬ 
ployees in the Civil Service and does not apply to condi¬ 
tional appointments. Bailey v. Richardson 86 App. I). C. 
748, 1S2 F. 2d 46, 53; Kiri; pat rick v. Gray, (U. S. D. C. D. 
Col.), Xo. 5027-49 (appeal pending C. A. D. C. Xo. 11144, 
infra, p. 49); Kohlberg v. Gray (U. S. D. C. D. Col.), Xo. 
4352-50, infra, p. 51); Womer v. Gray (IT. S. D. C. D. Col.), 
Xq. 3048-51; FAchibegoff v. United States, 106 C. Cls. 541, 
561, certiorari dismissed, 329 U. S. 694. See also, Friedman 
v. S clue ellenb a eh. 81 App. D. C. 365, 159 F. 2d 22, certiorari 
denied, 330 U. S. 836. 

In the Badey case, the plaintiff had been conditionally 
reinstated subject to investigation under 5 C. F. R. 2.112, 
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supra, the regulation involved here. 86 App. D. C. at p. 251, 
182 F. 2d at p. 54, note 23. This Court upheld the validity 
of this regulation which covers both reinstatements and 
original probationary appointments, as in the case at bar 
saying: 

“Conditional reinstatement, like conditional appoint¬ 
ment, is valid.” * * * * “during the period of her 
conditional reinstatement she [Miss Bailey] was sub¬ 
ject to the regulations of the Civil Service Commission 
and was not in the classified service within the meaning 
of the Lloyd-Lafollette Act (idem).” 1 

The Bailey decision is fully applicable, since “the language 
of section 14 of the Veterans’ Preference Act is derived 
from the Lloyd-Lafollette Act.” Carter v. Forrcstal , 85 
App. D. C. 248, 175 F. 2d 364, 365, certiorari denied 338 
U. S. 832. Both statutes contain the same key phrase—in 
the civil service—emphasized in the Bailey case. The 1912 
Act begins: “Xo person in the classified civil service * * *.” 
Section 14 of the 1944 act begins: “Xo permanent or in¬ 
definite preference eligible, who has completed a probation¬ 
ary or trial period employed in the civil service, or in any 
establishment * * *.” (Italics supplied). 

The case of Elchibegoff v. United States, supra, is likewise 
in point. In that case, the plaintiff was given a conditional 
probational appointment, as in the case at bar, subject to 
investigation into his qualifications for appointment. After 
lie had completed the probational period, the plaintiff was 
discharged for unsatisfactory services without anv notice 
or opportunity to answer. Five months after his discharge 
on August 24, 1943, the Civil Service Commission notified 
the plaintiff that he was not qualified for appointment. The 
Court of Claims allowed the plaintiff recovery for the 
amount of salary until the date of this notice of termination 
of his conditional appointment, saying: 

Plaintiff was never given a certificate entitling him to 
a permanent appointment as Assistant or Associate 
Economist. The certificate was a conditional one and 


1 The validity of conditional appointments was also upheld in 
Friedman v. Schicellenbach, supra. 
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the appointment was necessarily probationary. Plain¬ 
tiff's original employment was subject to an investiga¬ 
tion as to suitability, fitness and general qualifications. 
When this investigation was completed the finding was 
adverse and this finding was made effective as of 
August 24, 1943. 

As a result of this investigation and determination 
had plaintiff still been an employee of the defendant 
the certificate for his original employment would have 
been withdrawn and the agency ordered to remove 
him. This finding dates back to the original appoint¬ 
ment in so far as plaintiff's right to continued em¬ 
ployment after August 24, 1943, is concerned. 

Iti view of these facts we think the plaintiff had no 
rights after August 24, 1943. (106 C. Cls. at 561) 

The three district court decisions above cited, Kirkpat¬ 
rick v. Gran. Kohlbcrg v. Gran nil( l bonier v. Graip are also 
decisions involving precisely the same issue as the case at 
hair. Each of these cases were decided by a different dis¬ 
trict judge after the issuance of the memorandum opinion 
below. In each of these cases, the court held that the ter¬ 
mination of a conditional appointment is not subject to 
section 14 of the Veterans’ Preference Act. The oral opin¬ 
ions in Kirk pat riel: v. Gran and Kohlbcrg v. Crag. are set 
forth in the appendix to this brief, infra , pp. 49, 51. Each 
of these opinions proceeds upon the theory that a person 
holding a conditional appointment is not a permanent em¬ 
ployee within the meaning of section 14 of the Veterans’ 
Preference Act. 

B. The termination of a conditional appointment is not 
a discharge for cause bg the cm plogiug a gene ij 

Section 14 refers to the discharge for cause of an em¬ 
ployee by the employing agency. The discharge of an 
employee for cause by an employing agency has to do with 
matters arising after the appointment of the employee. 
The termination of a conditional appointment goes to the 
qualifications of the appointee prior to his appointment. 
The Commission has simply postponed its investigation 
into the appointee’s qualifications in order to facilitate 
the business of the Government. If the Commission had 
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made its determination of qualifications before allowing 
any appointment, and ruled an applicant ineligible or dis¬ 
qualified for any of the grounds set forth in 5 C.F.R. 2.104 
(a) supra, its adverse determination would not be subject 
to section 14 of the Veterans’ Preference Act. The nature 
of its determination of qualifications is not changed by the 
fact that it lias been made after a conditional appointment 
subject to this very determination. 

The Commission regulations expressly provide that a 
termination of a conditional appointment is not governed 
by the regulations implementing section 14 of the Veterans’ 
Preference Act. 5 C.F.R. 22.1(c), supra. In the words of 
this regulation, the termination was “a decision of the 
Commission relative to an application,” and appellee’s 
dismissal by the Post Office Department was an action 
“taken under instructions from the Commission.” Sec¬ 
tion IS of the Veterans’ Preference Act, supra . authorizes 
the Commission to issue regulations administering the Act, 
and its authority to issue reasonable regulations has been 
upheld in Hilton v. Sullivan, 334 U.S. 323, 334-339; Elder 
v. Brannon, 341 U.S. 277, 2S5; Ashley v. Boss, C.A. D.C., 
decided August 2, 1951. 5 C.F.R. 22.1(c) is reasonable. 

C. Appellee cannot shoiv that he is entitled to the benefits 
of Section 14 of the Veterans’ Preference Act 

Appellee argues that the termination of his conditional 
appointment was subject to section 14 of the Veterans’ 
Preference Act because (1) his conditional appointment 
was subject to a loyalty investigation only; (2) he had suc¬ 
cessfully completed the 12-month probationary period, and 
(3) he had permanent status. None of these contentions 
have any merit. 

1. The opinion below (J. App. 40) rests upon the theory 
that the investigation of the qualifications of a conditional 
appointee refers only to loyalty investigations. But the 
qualifications referred to in Section 2.112(a) are listed as 
“disqualifications” in 2.104(a), and it is plain that loyalty 
is only one of eight grounds for disqualifying a conditional 
appointee. (Supra, p. 5) Indeed, the investigation into 
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loyalty was added to a pre-existing: list in 1949, 13 F. R. 
1948. Conditional appointments antedated the loyalty pro¬ 
gram. 

The court below also referred to section 2.11*2(b) as in¬ 
dicating that conditional appointments are subject only 
to a loyalty investigation, but this section deals with the ex¬ 
ceptions to the IS-month period tor making investigations 
in cases where there is an adjudication of disloyalty. It 
is immaterial that at the time the loyalty program was 
adopted, the period of investigation of conditional appoint¬ 
ments was extended from one year to 18 months. It is like¬ 
wise of no consequence that the letter to the plaintiff dated 
August 29, 1949, advising him that derogatory information 
had been found states that his position ‘‘was subject to in¬ 
vestigation by the Commission under Executive Order 
983b, establishing the loyalty program. The letter (J. 
App. 37) goes on to discuss other grounds, and in any 
event. Section 2.112 is controlling. 

2. That the plaintiff completed his probationary period 
is of no significance here. His appointment was proba¬ 
tionary ait'l conditional. At the end of the probationary 
period, it did not ripen into an absolute or permanent ap¬ 
pointment because there was still a condition to be satis¬ 
fied. For this reason, the case of Borak v. Biddle. 78 App. 
Dj C. 374, 141 F. 2d. 278, cited below, is distinguishable. 
In the Borak case, the plaintiff's appointment was pro¬ 
bationary only, and the court held that after he had com¬ 
pleted the probationary period, he became a permanent 
employee. 

Lamb v. United States. 90 F. Supp. 369, also cited by the 
court below, and is likewise not in point. It involved a 
different type of appointment. The definition of a perma¬ 
nent employee quoted from the Federal Personnel Manual 
as meaning one who has completed a probationary period 
was speaking of unconditional probational appointments. 
Conditional appointments are dealt with elsewhere in the 
Manual. See R4-18. There is, moreover, no functional con¬ 
nection between a probationary period and the period for 
investigation of qualifications. A probationary period is 









13 

wholly different from the period for investigation of quali¬ 
fications. The probationary period is a trial period of 
performance on a particular job. 5 C.F.R. 2.113(a), supra. 
See also, 5 F.S.C. 633(2) (4); Sen. Kept. Xo. 576, May 15, 
1SS2, 47th Cong., 1st sess., p. 83: Federal Personnel Man¬ 
ual S2-17. 'Whether a person has passed the probationary 
period is a determination made by the employing agency; 
it is in addition to the determination of qualifications for 
the position by the Civil Service Commission. The fact 
that appellee was rated ‘‘good” on the job, had nothing to 
do with whether he had made any misstatements on his 
application papers or was otherwise qualified for the posi¬ 
tion by the Civil Service Commission. 

3. The contention that the appellee was a permanent em¬ 
ployee because he had permanent status is answered by 
Bailey v. Richardson, supra. In that case, the plaintiff also 
had permanent status, but this Court said: 

Status and service are different terms in civil serv¬ 
ice parlance. Competitive status is one which permits 
promotion, transfer, reassignment or reinstatement 
without competitive examination. The term ‘‘serv¬ 
ice” refers to positions or offices. A person is in the 
classified civil service when he has a competitive status 
and occupies a classified position in the executive 
branch of the Government. He is not in the service 
when he does not occupy a position, even though he 
has competitive status. (86 App. D. C. 253. 182 F. 2d 
at p. 53.) 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and the cause 
remanded with directions to dismiss the complaint. 

Holmes Baldridge, 
Assistant Attorney General. 

Charles M. Ire lax, 

United States Attorney. 

Of counsel 

Edward H. Hickey, 

Joseph Ivovxer, 

Attorneys, Department of Justice 
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Filed August 31, 1950 

In the United States District Court for the District 

of Columbia 

Civil Action Xo. 3813-50 

Henry D. Priestly 363 Dumont Avenue, Xew York, X. Y. 

Plaintiff, 

vs. 

Jesse M. Donaldson, as Postmaster General, Harry B. 
Mitchell, Chairman, and others constituting the United 
States Civil Service Commission, Washington, D. C. and 
James E. Rossell, as Director, Second United States 
Civil Service Region, Xe\v York, X’. Y., Defendants. 

Complaint for Declaratory Judgment 

The plaintiff, by his attorneys, Culbertson, Briggs & 
Pendleton and Samuel Rosnicoff, respectfully shows to 
this Court and alleges for his complaint: 

First: That this action is for a declaratory judgment; to 
vacate and annul a determination made on or about Sep¬ 
tember 13, 1949, which cancelled plaintiff's application and 
eligibilitv on the Substitute Clerk register and anv and 
all other pending applications and eligibilities existing on 
registers and which determination barred plaintiff from all 
civil service examinations for a period of one year from 
September 8, 1949; to restore plaintiff to the Substitute 
Clerk resister with the same rights, privileges and status 
enjoyed by him prior to the determination being assailed 
herein, and for equitable relief arising under the Laws of 
the United States and involves a matter in controversy 
which exceeds the sum or value of Three Thousand 
($3,000.00) Dollars, exclusive of interest and costs. 

Second: That plaintiff is a citizen of the United States 
and resides at 363 Dumont Avenue, in the Borough of 
Brooklvn, City and State of Xew York. 

Third: That plaintiff is an honorably discharged veteran 



IS 


of 'World War TT. Annexed herewith and marked Schedule 
‘‘A" is a photostatic copy of same. 

Fourth: That plaintiff lias a war-service connected dis¬ 
ability recognized by the United States Veterans Adminis¬ 
tration as bavin*; been incurred in time of war which dis¬ 
ability rat in"; lias been fixed on the basis of 10%. 

Fifth: That on or about the 21st day of August, 1048, 
plaintiff having been successful in an open competitive 
examination, limited to 10% disabled veterans, for the 
position of Clerk-Carrier, Post Office Department, was 
appointed a Substitute Clerk. 

Sixth: That prior thereto Defendants announced an open 
competitive examination for Substitute Clerk-Carrier, Post 
Office Department in several Greater Xew York post offices, 
which required applicants to reside within the delivery of 
the post office at which employment was sought or be bona 
fide patrons thereof. 

Seventh : That plaintiff filed an application for this exam¬ 
ination and indicated as his address lb Morningside 
Avenue. Xew York City, the home of his parents and desig¬ 
nated August 27, 1924, as the date of his birth. 

Eighth: That plaintiff, during the 1948 presidential elec¬ 
tion voted from lb Morningside Avenue, Xew York City 
which address he always has considered his legal residence. 
Annexed herewith and marked “Schedule IF* is a photo¬ 
static transcript. 

Xinth: That annexed herewith and marked Schedule “C’’ 
is a photostatic copy of plaintiff’s birth certificate which 
shows his date of birth to be August 27, 1924. 

Tenth: That by letters dated September 13, September 
lb, and October 31, 1949. defendant United States Civil 
Service Commission, by its Second Regional Director, 
advised plaintiff and the Assistant Postmaster General that 
plaintiff's correct date of birth was August 25, 1924, and 
not August 27, 1924, and that plaintiff’s address at the time 
of employment was 297 Dumont Avenue, Brooklyn, and that 
by reason of these discrepancies plaintiff’s employment 
was to be terminated and his application and eligibility on 
the Substitute Clerk register and any and all other pending 
applications existing on registers were being cancelled and 


19 


plaintiff barred from examinations for a period of one year 
from September 8, 1949. Schedules “D”, “E”, and “F” 
are photostatic copies of said letters. 

Eleventh: That plaintiff was dismissed on or about 
October 15,1949, and was earning-compensation at that time 
at the rate of $1.34 per hour. 

Twelfth: That the Morningside address indicated by 
plaintiff was not fictitious. That plaintiff did not intention¬ 
ally make a false statement as to anv material fact, nor 
did he practice nor attempt to practice any fraud or decep¬ 
tion in securing- certification or appointment. That exam¬ 
inations were listed for both Brooklyn and New York City 

to •/ 

post offices (Schedule “C”), so that no purpose would have 
been served bv claiming- New York City residence rather 
than Brooklyn residence. 

Thirteenth: That plaintiff became a permanent prefer¬ 
ence eligible employee on August 21, 1949, having completed 
satisfactorily the probationary period of one year. 

Fourteenth: That plaintiff has been ready, willing and 
able at all times to perform the duties of this job. That if 
plaintiff were restored to the register no other employee 
would be displaced as a result. 

Fifteenth: That plaintiff filed an appeal with the Board 
of Appeals and Review, United States Civil Service Com¬ 
mission, which appeal, however, was denied on October 
27, 1949. 

Sixteenth: That the action of the defendants as herein¬ 
above recited is arbitrary, capricious, punitive, illegal, in 
excess of statutory authority or jurisdiction and without 
reasonable basis in violation of the Administrative Proce¬ 
dure Act, 5 USCA 1001 et seq. 

Seventeenth: That plaintiff was denied the procedural 
guarantees of Sec. 6 of the Act of 1912, as amended, 5 USC A 
052, and of 5 CFR 9.101 et seq., and of Sec. 14 of the 
Veterans’ Preference Act, 5 USCA 863 and of 5 CFR 22.1 
et seq. 

Eighteenth: That plaintiff was discharged in violation of 
5 CFR 2.104(4) which requires a showing that false state¬ 
ments be intentional. 

Nineteenth: That plaintiff was discharged in violation of 
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Sec. 6 of the Veterans’ Preference Act, 5 USCA S55, which 
provides only that a preference eligible may be required 
to furnish evidence of residence and domicile and does not 
create a method of summary dismissal. 

Twentieth: That there exists between plaintiff and de¬ 
fendants herein an actual controversy, and plaintiff has 
instituted this action for the purposes, among others, of 
having the aforesaid actions of defendants in terminating 
plaintiff's services declared null and void and the determina¬ 
tion cancelling plaintiff's eligibility, etc*., annulled and 
vacated. 

Twenty-first: That by reason of the premises, plaintiff is 
entitled to relief against defendants under the Federal 
Declaratory Judgment Act of June 14, 1934, 2S USCA 
2201-2, and 5 USCA 1001 et seep “Administrative Procedure 
Act.” 


"Wherefore, plaintiff prays for the following relief: 

(1) That the determination which cancelled plain¬ 
tiff's application and eligibility on the Substitute Clerk 
register and any and all other pending applications 
and eligibilities existing on registers and barring him 
from examinations for a period of one year from 
September 8, 1949, be reviewed, annulled and vacated 
upon the ground that said determination was illegal, 
unlawful, without basis in fact and in excess of statu¬ 
tory jurisdiction, authority or limitations. 

(2) That plaintiff he reinstated to his quondam posi¬ 
tion as Substitute Clerk, Post Office Department. 

(3) That plaintiff's name be restored to the Sub¬ 
stitute Clerk Register. 

(4) That defendants be required to pay plaintiff the 
salary he would have earned as Substitute Clerk from 
the date of his unlawful removal. 

(5) For such other, further and different relief as 
to the Court may seem just and proper. 


i 


Culberson 
Samuel R 


. Briggs & Pendleton 

1025 Connecticut Avenue. 

Washington. I). (\ 

ESNICOFF 

2S0 Broadway 
New York. N. Y. 


Attorneys for Plaintiff 
By Edward Pendleton J r. 


(Here follows, 3 photolithographs) 
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SCHEDULE “D’ 


United States Civil Service Commission 

Second United States Civil Service Region 
Comprising the States of New York and New Jersey 
Office of the Director, New York 14, N. Y. 

September 16, 1949. 

Mr. Henry D. Priestley 
289 Blake Avenue 
Brooklyn 12, New York 

Dear Mr. Priestley: 

As shown in the attached copy or letter to your employ¬ 
ing Agency, you have been rated eligible by the Regional 
Loyalty Board insofar as the question of loyalty to the 
Government of the United States is concerned. However, 
the investigation disclosed seriously derogatory informa¬ 
tion concerning your general suitability for Federal em¬ 
ployment as outlined in the attached letter. 

Your application and eligibility on the Substitute Clerk 
register and any and all other pending applications and 
eligibilities existing on registers have been canceled: you 
have been barred from examinations for a period of one 
year from September 8, 1949; and your employing Agency 
has been instructed to separate you from the service. 

If you wish to appeal this decision, the Board of Appeals 
and Review, U. S. Civil Service Commission, Washington 
25, D. C. should be notified within twenty (20) days from 
the receipt by you of this letter. If you appeal, you should 
at the same time, notify your employing agency and this 
office. 

Sincerely yours, 

James E. Rossell, 
Regional Director. 

Enclosure 
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SCHEDULE "E” 

United States Civit. Service Commission 

Second United States Civil Service Region 
Comprising the States of New York and New Jersey 
Office of the Director, Xew York 14, X. Y. 

September 13, 1949. 

(Confidential—Personnel) 

Director 

Division of Post Office Personnel 

Bureau of First Assistant Postmaster General 

"Washington 25, D. C. 

Dear Mr. Lealiev: 

Reference is made to the case of Mr. Henry David Priest¬ 
ley (born August 27, 1924), who was appointed to the posi¬ 
tion of Substitute Clerk in your Department (U. S. Post 
Office, Xew York, X.Y.) and who was investigated under 
the provisions of Executive Order 9835. 

As a result of such investigation, Mr. Priestley has been 
rated eligible by the Regional Loyalty Board insofar as 
the question of loyalty to the Government of the United 
States is concerned. However, the investigation disclosed 
the following seriously derogatory information concerning 
this appointee’s general suitability for Federal employ¬ 
ment. 

Records indicate that his correct date of birth is August 
25, 1924. On this application dated July (J, 1948, on Stand¬ 
ard Form 85 completed August 19, 1048 and when appointed 
on August 21, 1948 Mr. Priestley listed his residence as 16 
Morningside Avenue, Xew York, X. Y. On August 26, 1948 
he notified his employing office that he had moved to 297 
Dumont Avenue, Brooklyn, X. Y. Investigation disclosed 
that Mr. Priestley had been living at the latter address since 
Xovember 3, 1947. Therefore, at the time of filing his ap¬ 
plication Mr. Priestley was not a bona fide resident or pa¬ 
tron of the Xew York, X. \\ Post Office. lie was given an 



opportunity to explain the above, however, his reply is 
not considered satisfactory. 

Because of the above, his application and eligibility on 
the Substitute Clerk register and any and all other pend¬ 
ing applications and eligibilities existing on registers have 


been canceled and he has been barred from examinations 
for a period of one year from September 8, 1949. 

Your Department is instructed to terminate his services. 
The effective date of his separation should be not less than 
twenty eight (28) days from the date of receipt by your 
office of this letter. Your records should also be changed 
to show his correct date of birth. 

The procedural requirements of Section 9.102 of the Civil 
Service Regulations are not applicable since this removal 
is requested by the Commission under Section 5.4 of Rule 
V. If Mr. Priestley wishes to appeal this decision, or your 
Department wishes to reopen the case, the appeal must 
be submitted to the Board of Appeals and Review, 1\ S. 
Civil Service Commission, Washington 25, D. C. within 
twenty (20) days after receipt of this letter. Please be ad¬ 
vised that if no appeal is received within the 20-day period, 
removal must be effected immediately thereafter. If an 
appeal is submitted, your Department may, in its discre¬ 
tion, retain the employee in the Service pending the out¬ 
come of the appeal. 

Please notify this office of the effective date of termina¬ 
tion or any other action taken by your Department. The 
application submitted by your Department is being retained 
in the Commission’s file and Mr. Priestley's Official Person¬ 
nel Folder should be noted to that effect. 


Sincerely yours, 


James E. Rossell, 

H< gional Director. 


cc: Mr. Henry D. Priestley 
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SCHEDULE “F” 

Second United States Civil Service Region 

Office of the Regional Director 
Federal Building—Christopher Street 
Xew York 1, X. Y. 


October 31, 1949. 

Mr. Henry David Priestley 
2S9 Blake Avenue 
Brooklyn, Xew York 

Dear Mr. Priestley: 

The Commission advises you that your application for or 
eligibilitv from each of the examinations mentioned below 
has been cancelled and you have been barred from civil 
service examinations in the Federal service for a period 
of one (1) year from September 8, 1949, because of false 
statements regarding residence. 

When the period of debarment has expired the Commis¬ 
sion will, upon request, consider the removal of the bar, 
and the restoration of your name to any register still in 
use at that time on which you may have legitimately ob¬ 
tained eligibility prior to debarment. 

Second United States Civil Service Region. 

Examination: Substitute P.O. Clerk and any and all other 
pending applications and eligibilities existing on registers. 

SCHEDULE "G" 

United States Civil Service Examination 

Substitute Clerk-Carrier, Post Office Service 

For probational appointment to the following post offices 
in Greater Xew York Citv: Brooklvn, Far Rockawav, 
Flushing, Jamaica, Long Island City, Xew Y’ork, Staten 
Island. 
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Applications must be on file with the director, Second 
U.S. Civil Service Region, Federal Building, Christopher 
Street, New York 14, Xew York, not later than June 19,1946. 

The United States Civil Service Commission announces 
an open competitive examination for probational appoint¬ 
ments to the positions of substitute clerk and substitute city 
carrier at the post office, or post offices, named above. Ap¬ 
plicants must actually reside within the delivery of the post 
office named or be bona fide patrons of such office. Persons 
employed in the post office will be considered bona fide pa¬ 
trons of the office. Unless otherwise indicated, the place 
of examination is the same as the place of employment, and 
competitors must appear for examinations in the city des¬ 
ignated as the examination point for that post office. 

Veterans Given Preference in Appointment 

Veterans have certain marked advantages over nonvet¬ 
erans in appointment to clerk and carrier positions. Wid¬ 
ows of veterans and wives of disabled veterans, under cer¬ 
tain conditions, are given similar advantages. 

Extra points added to examination ratings. —Disabled 
veterans, widows of veterans, and wives of disabled vet¬ 
erans have 10 extra points added to their examination rat¬ 
ings. Other veterans have 5 extra points added to their 
ratings. 

Names of 10-point preference eligibles placed at head of 
list .—The names of 10-point preference eligibles are placed 
at the head of the register and they get first consideration 
for appointment. 

Appointing officers must give reasons for passing over 
veterans and appointing nonveterans. 

For detailed information on preference see paragraph 
headed “Veteran Preference”. 

I. Employment Opportunities 

From the list of eligibles in this examination, certifica¬ 
tion will be made to fill vacancies in substitute clerk and 
substitute carrier positions, and occasionally to regular 
clerk and regular carrier positions, unless it is found in 
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the interest of the service to fill any vacancy by reinstate¬ 
ment, transfer, or promotion. Special delivery messen¬ 
ger vacancies in first class post offices will also be filled 
frbm substitute carrier lists of eligibles. Appointments 
are usuallv made to substitute positions, and promotions 
made to regular positions according to seniority ot ap¬ 
pointment. Substitutes are required to be available for 
duty on short notice and their employment may consist of 
only a few hours a day or week. Generally, however, there 
is some service required of them every day. 


IT. Salaries 

Substitute Employees.—The basic rate ot pay tor sub¬ 
stitutes is $1.04 an hour. After the performance of 1 year 
of satisfactory substitute service, including- time served 
as a special-delivery messenger, the basic rate of pay is in¬ 
creased 3 cents an hour each succeeding year until a maxi¬ 
mum pay of $1.34 an hour is reached. This increase is made 
at the beginning of the quarter following the completion 
of a year of satisfactory service in the next lower grade. 

"Regular Employees.—Basic rates for regular employees 
are based on a 40-hour week (five 8-hour days). Clerks 
in offices of the first and second classes and carriers in the 
city-delivery service are divided into eleven grades, the 
basic salaries of which are 82,100, 82,200, $2,300, $2,400, 
$2,300, $2,000, $2,700, $2,800, $2,000, $3,000, and $3,100 a 
year, respectively, and will he promoted successively after 
1 year’s satisfactory service in each grade, to the next 
higher grade until the eleventh grade is reached. When a 
substitute employee is appointed to a regular position, he 
is assigned to a salary grade corresponding to his salary as 
a substitute. Promotions of both clerks and carriers will 
be made at the beginning of the quarter following the ex¬ 
piration of a year’s satisfactory service in the next lower 
grade. In offices of the first class provision is made for 
promotions to 3 grades in addition to those shown above, 
up to a maximum basic pay rate of $3,400 a year, upon com¬ 
pletion of the required amount of meritorious service. 
Clerks and carriers of grade 9 and above are eligible for 
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promotion to other postal positions in their respective of¬ 
fices, and if for any reason such clerks and carriers in grade 
9 and above are not available those clerks and carriers in 
the lower grades in such offices shall he eligible for such 
promotions. 

The salary named is in each case subject to a retirement 
deduction of o percent of the basic salary. 

Night Work.—Employees who are required to perform 
night work are paid extra for such work at the rate of 10 
percent of their hourly basic pay per hour. For this pur¬ 
pose, night work is defined as any work done between the 
hours of G p. m. and 6 a.m. 

Overtime.—Regular employees who are employed in ex¬ 
cess of 8 hours a day shall be paid for such overtime serv¬ 
ice at the rate of time and one half. 


III. Duties 


Substitute Clerks.—The duties of newly appointed clerks 
are interchangeable with the duties of substitute carriers 
and of mail handlers, mail handlers being appointed only 
to perform the heavy tasks. The work consists of handling 
heavy sacks of letter mail, parcel post, and paper mail 
weighing in some instances one hundred pounds or more; 
sorting and distributing mail to railway post offices and to 


city carrier routes; and related duties as assigned. 


work involves continuous standing, walking, throwing pack¬ 
ages of mail, stretching to empty sacks and to reach all 
parts of the distribution case in sorting. 


Substitute Carriers.—The duties of newly appointed car¬ 
riers may be the same as those of newly appointed clerks. 
In addition, the substitute carrier must serve on many 
routes in all kinds of weather, drive trucks in all kinds of 
traffic and road conditions, deliver parcel post from trucks, 
and make collection of mail from various boxes in the city. 
He may be required to carry on his shoulders loads weigh¬ 
ing as much as fifty pounds at one time, and to load and 
unload the full sacks of mail from his truck, if assigned to 
parcel-post delivery or the collection service. 


IV. Requirements 

A. Residence.—Applicants must actually reside within 
the 1 delivery of the post office named or be bona tide patrons 
of such office. Persons employed in the post office will he 
considered bona tide patrons of the office. 

B. Citizenship.—Applicants must be citizens of or owe 
allegiance to the United States. 

C. Aye.—Applicants must have reached their eighteenth 
birthday but must not have passed their fiftieth birthday on 
the closing date for acceptance of applications. These aye 
limits do not apply to persons entitled to veteran prefer¬ 
ence. The aye limits will be waived for war service indefi¬ 
nite employees who, on the closing date of this examination, 
are 1 serving in positions which would be filled from the eligi¬ 
ble register resulting from this examination. The names of 
such war service employees, if they are otherwise eligible, 
will he entered on supplemental lists which will he used 
only after all eligibles who meet all requirements have been 
given appropriate consideration. An eligible on a supple¬ 
mental list may be accorded a competitive status only in 
the position he held on the closing date or one of lower grade 
for which the list is appropriate. 

1). Physical Requirements.—Male and female applicants 
must he at least 5 feet 4 inches without shoes and male appli¬ 
cants must weigh at least 123 pounds. Applicants must 
have such health and freedom from physical defects as will 
enable them to meet the physical standard which the Post 
Office Department and the Civil Service Commission con¬ 
sider necessary to perform the duties of these positions. 

Applicants will be disqualified (see “Waiver” below) if 
they have any of the following defects or diseases which 
are irremediable or incurable. Remedial defects or curable 
disease will not exclude a person from examination, but 
proof that such conditions have been remedied or cured 
must be received during the life of the eligible register be¬ 
fore persons otherwise qualified may be considered for ap¬ 
pointment : Progressive myopia, or other serious disease of 
the eye when incurable; serious defect of speech; insanity or 
mental illness sufficiently definite to affect the usefulness of 
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applicants; chronic alcoholism or drug addiction; fallen or 
misplaced arch of foot affecting function; seriously crippled 
condition, or loss of hand, arm, foot, or leg; seriously crip¬ 
pled body; hunchback; weakness of the abdominal wall, 
whether congenital or caused by wound or operation; 
asthma; arteriosclerosis (any abnormal hardening of the 
arteries); chronic kidney disease; diabetes; epilepsy, pro¬ 
gressive or disabling paralysis; active communicable dis¬ 
ease of any type; malignant tumor (cancer, etc.): organic 
heart disease not fully compensated; visual acuity of less 
than 20/30 (Snellen) in one eye and 20/50 in the other, 
glasses permitted, or inability to read Jaeger 4 type at 14 
inches, glasses permitted; inability to hear ordinary con¬ 
versation at a distance of 12 feet with each ear; hernia 
(with or without truss); active tuberculosis (or tuberculosis 
arrested for a period of less than 1 year); any incurable 
diseases, or defects that would render the persons unfit to 
perform the duties of these positions. 

TI aivcr .—The height and weight requirements are waived 
for applicants entitled to veteran preference and the other 
physical requirements stated above may be waived pro¬ 
vided such applicants are physically able to discharge effi¬ 
ciently the duties of the position. 

For classification purposes, the height and weight re¬ 
quirements and certain other physical requirements may be 
waived for persons serving under a war service appoint¬ 
ment in a position which will be filled from this examina¬ 
tion provided the appointing officer certifies that the par¬ 
ticular individual has actually demonstrated bis ability to 
perform efficiently and safely the duties of the position. 
(This provision for waiver does not apply to persons serv¬ 
ing in a temporary appointment under Section 2.114, Civil 
Service Regulations.) 

A rigid physical examination will be made by a Federal 
medical officer before appointment. Persons who are of¬ 
fered appointment must pay their own expenses in report¬ 
ing for duty. If, upon reporting at the place of assignment, 
they are found ineligible because of physical defects, they 
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cannot bo appointed and no part of their expenses in re¬ 
turning home can be paid by the Government. 

F. Written Test.—Competitors will be rated on the sub¬ 
jects listed below, which have the relative weights indicated: 


Subjects Weights 

1. Sorting 40 

2. Following Instructions. 20 

3. General Test 40 


Totai. 100 


Ratinffs rtquirctl .—In the third subject. General Test, 
nonpreference competitors must attain a rating of at least 
70: competitors granted a 5-point preference, a rating of at 
least 05, excluding preference credit; and competitors 
granted 10-point preference, a rating of at least 60, exclud¬ 
ing preference credit; otherwise, the other subjects of the 
examination will not be rated. In the whole examination, 
all competitors must attain a final rating of at least 70, in¬ 
cluding preference credit. 

Time .—Xot more than 4 hours will be required for this 
examination. 

V. Veteran Preference 

Preference benefits based upon honorable separation 
from the armed forces are given under certain conditions 
in 1 2 competitive examination for original appointment: 

1. Five points are added to the earned ratings of the 
applicant who establishes claim to preference based on 
his or her own active service in the armed forces of 
the United States during any war or in any creditable 
campaign or expedition. 

2. Ten points are added to the earned ratings of ap¬ 
plicants who establish a claim to preference as: (a) A 
disabled veteran: (b) the wife of a disabled veteran 
who is disqualified for appointment because of his 
service-connected disability; or (r) the widow (who has 
not remarried) of a deceased ex-service man who 
served in the armed forces of the United States on 
active duty during any war or in any creditable cam¬ 
paign or expedition. 








Applicants who wish to claim veteran preference should 
he prepared to furnish documentary proof of honorable 
separation from the armed forces if and when it is re¬ 
quested. Failure to submit such evidence may result in 
loss of opportunity for appointment. 

VI. General Information 

Ability to Drive Automobile.—Because the use of motor 
vehicles is required in city-delivery service, no person will 
be appointed as substitute carrier who is unable to drive 
an automobile. 

Sex.—The Post Office Department has the leual right to 
specify the sex of eligible* desired to fill vacancies. 

Fingerprinting.—Fingerprints will he taken of all per¬ 
sons appointed from this examination. 

No Fee Charged.—Appointments to post office positions 
are made through the Civil Service Commission. It is not 
necessary to secure the services of a private employment 
agency in order to obtain Federal employment. 

VII. How to Apply 

Application card Form 5000 AB, properly executed, must 
be filed with the Civil Service Regional Director not later 
than the date given above. This form may he obtained from 
the Secretary, Board of V. S. Civil Service Examiners, at 
any of the post offices named at the head of this announce¬ 
ment. 

Appointments to Federal positions which are subject to 
the Civil Service Rules are made through the IT. S. Civil 
Service Commission. It is not necessary to secure the 
services of a private employment agency in order to seek 
Federal employment. Apply directly to the Civil Service 
office named at the head of this announcement. 

Filed November 15, 1950 
***** 

Axswf.r 

Now come defendants, Jesse M. Donaldson, Postmaster 
General, and Harry B. Mitchell, Chairman, and others 
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constituting the United States Civil Service Commission, 
by their attorneys, Newell A. Clapp, Acting Assistant At¬ 
torney General, and George Morris Fay, United States 
Attorney for the District of Columbia, and for answer to 
the complaint do hereby allege as follows: 


1. In answer to paragraph 1 of the complaint defendants 
deny that there is any jurisdiction herein, based on the 
allegations in the complaint, for awarding any declaratory 
judgment vacating or annulling the cancellation of plain¬ 
tiff's application and eligibility on the Civil Service Sub¬ 
stitute Clerk Register; that there is any cause or jurisdic¬ 
tion to reinstate or restore plaintiff to such register and 
status as a Substitute Post Office Clerk, or that there is any 


need for equitable relief herein; and defendants deny and 
put plaintiff to his proof that the matter in controversy 
exceeds the sum of $.‘>,000. 

2. Defendants admit, upon information and belief, the 
allegations in paragraphs 2, 3, and 4 of the complaint, except 
that defendants allege that they are without knowledge or 
information sufficient to form a belief as to the truth ot 
plaintiff's allegation that his “disability rating has been 


lixed on the basis of 10/U" 

3. In answer to paragraphs 3, G, and 7 of the complaint, 
defendants allege and admit so much thereof as shows that 
the plaintiff filed application dated July 6, 1948 with the 
Second United States Civil Service Region, New York 
City, for the quarterly examinations for Substitute Post 
Office (Jerk for New York City; that following such exami¬ 
nation plaintiff was probationallv appointed to the position 
of Substitute Clerk in the United States Post Office, New 


York, New York, on August 21,1948; that on his application 
dated July G, 1948, on standard form 85, and when appointed, 
plaintiff listed his residence as 1G Morningside Avenue, 
New York, New York; and that Announcement 2328, issued 
December 1947 (Schedule “G' ? of the complaint) for the 
aforementioned examination contained the following state¬ 


ment : 


“IV. Requirements 

“A. Residence.—Applicants must actually reside 
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within the delivery of the post office named or be bona 
fide patrons of such office. Persons employed in the 
post office will be considered bona fide patrons of the 
office.” 

Except as hereinbefore alleged or admitted, plaintiff’s alle¬ 
gations in the above-numbered paragraphs of the complaint 
are denied and defendants demand strict proof of the 
same. 

4. Defendants allege that they are without knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in paragraph S of the complaint 
and, accordingly, deny the same and demand strict proof 
thereof. 

5. In answer to the allegations in paragraph 8 of the 
complaint, defendants admit that Schedule “C” annexed 
to the complaint appears to be a photostatic copy of plain¬ 
tiff’s birth certificate which apparently shows his date of 
birth to be August 27, 1924, but defendants do not admit 
the truth thereof and demand strict proof of plaintiff’s 
date of birth. 

6. Defendants admit the allegations in paragraph 10 of 
the complaint and further allege that on August 29, 1949 
the Second United States Civil Service Region addressed a 
letter to the plaintiff at 297 Dumont Avenue, Apartment 
3E, Brooklyn. Xew York, calling his attention to dis¬ 
crepancies in his application with respect to his schooling 
and date of birth, and that plaintiff’s reply thereto was not 
con si de red sa t i sf act o ry. 

7. In answer to the allegations of paragraph 11 of the 
complaint, defendants admit that plaintiff was dismissed 
from service on October 1"), 1949. 

8. Defendants deny the allegations in paragraph 12 of 
the complaint and demand strict proof of the same. 

9. In answer to the allegations in paragraph 13 of the 
complaint, defendants allege that plaintiff’s appointment 
was conditional upon an investigation as to his general 
qualifications, suitability and fitness, and his continuance in 
the service pending the results of the investigation gave 
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him tio status as a probationer serving tlie period of pro¬ 
bation attached to a valid appointment. 

10. Defendants admit the allegations of paragraph 15 of 
the complaint. 

11. Defendants deny the allegations in paragraphs 16,17, 
18, 19, 20, and 21 of the complaint and demand strict proof 
of the same, and defendants further allege that neither 
Section 6(a) of the Act of August 24, 1912, as amended (5 
U.S.C.A. 652) nor Section 14 of the Act of June 27, 1944, 
as amended (5 U.S.C.A. 863) apply to the plaintiff's 
dismissal. 

First Affirmative Defense 

12. This Court lacks jurisdiction over the subject matter 
of this action for the reasons that: 

(a) This is a suit against the United States to which 
it has not consented; 

(b) Plaintiff's prayers for declaratory relief or rein¬ 
statement constitute an attempt to secure judicial review 
of executive action which is by law committed to the sole 
and exclusive discretion of defendants and their officers or 
agents; 

(c) Plaintiff's claims for back salary or other monetary 
relief are barred by the provisions of Section 1546(d)(2) 
of Title 28 U.S.C. 

Sf.coxp Affirmative Defense 

13. Plaintiff’s claims is barred by his laches. 

Timm Affirmative Defense 

14. Plaintiff has failed to state a claim upon which this 
Court can grant relief in that plaintiff's appointment was 
an original prohational appointment subject to investiga¬ 
tion by the Civil Service Commission, under Section 2.112 
of its revised rules and regulations (12 F.P. 2831: 5 CFR 
1947 Supp.), within eighteen months of the appointment to 
further establish plaintiff's qualifications, and plaintiff was 
subject to removal if such investigation disclosed him to 
be disqualified for the Federal service. Plaintiff cannot 
bring himself within the terms of Section 6(a) of the Act of 
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August 24, 1912 as amended, or within the terms of Section 
14 of the Veterans Preference Act, as amended, since such 
provisions apply only to probational appointees who have 
completed a probationary period. Plaintiff’s continuance 
in the service pending the results of the aforementioned 
investigation gave him no status as a probationer serving 
the period ot probation attached to a valid appointment, 
and he had not therefore completed his probationary ap¬ 
pointment at the time of his dismissal. 

Wherefore defendants pray that this complaint be dis¬ 
missed and that judgment be entered for defendants. 


Newell A. Clapp, 

Acting Assistant Attorney General, 
George Morris Fay, 

United States Attorney, 
Attorneys for Defendants. 


Of Counsel: 

Edward H. Hickey, 
Joseph B. McGrath, 


Attorneys, Department of Justice. 


# # * # 


Filed January 30, 1931 

Motion of Plaintiff for Summary Judgment 

Comes now the plaintiff, Henry D. Priestly, by his at¬ 
torneys, Culbertson, Briggs and Pendleton and Samuel 
Resnieoff, and moves this Honorable Court for a summary 
judgment in his behalf and for cause of this motion says: 

1. There is no genuine issue as to any material fact as 
shown by the pleadings herein and the affidavits filed here¬ 
with. 

2. That plaintiff is entitled to a judgment as a matter of 
law. 

3. That plaintiff was removed from the classified civil 

service unlawfullv. 

•/ 
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4. That for reason this Honorable Court is referred to 
the Points and Authorities attached hereto. 

Culbertson, Bmc.c.s and Pendleton, 

102') Connecticut Avenue. 

Washington, D. C.; 

Samuel Resnicoff, 

2S0 Broadway , 

New Tori', New Tori'. 
Attorneys for Plaintiff. 

By: 


Exhibit VI 

Second United States Civil Service Region 
Office of tiie Regional Director 
Federal Building—Christopher Street 
Xew York 14, X. Y. 

In reply refer to: 

File: I-R:JZ:fvh 
Date: Aug. 29, 1949 
Serial Xo.: 2.50.02723 
Position: Sub. Clerk 

Agency: U. S. Post Office, Xew York, X. Y. 

Mr. Henry I). Priestley 
297 Dumont Ave., Apt. 3E 
Brooklyn, Xew York 

Dear Sir: 

Reference is made to your application and other papers 
executed in connection with your appointment to the above 
position subject to investigation by the Commission under 
Executive Order 9835. 

Certain false and discrepant statements which are out¬ 
lined below, were noted in your application or related 
papers. The submission of a false statement on an appli¬ 
cation or related papers tiled for Federal employment sub¬ 
ject to the Commission's investigation is a serious matter 


- - _: - - -_—__«.__.__ mmmmmmmmmmmmmmmmmmmmrnmmmmm 
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which mav result in action being taken bv the Commission 
to cancel your application and eligibility and separate you 
from your present position. You are being given this op¬ 
portunity to submit a detailed explanation of your reasons 
for the false and discrepant statements and to show cause 
why your application should not be cancelled and your re¬ 
moval from the Federal Service should not be effected. 
Your reply should be made within ten days of receipt of 
this letter. Failure to reply in the required time may result 
in the Commission taking action in your case on the basis 
of the available information. 

Second Y . S. Civil Service Region 

Detailed Explanation Required in View of the Following 
Information Disclosed by the Commission's Inquiry. Reply 
Must Be in Writing. 

On your application you list your date of birth as Aug. 
27, 1924 and other records disclose you previously used 
Aug. 26, 1924. The certificate on file at Asheville, X. C. lists 
your date of birth as Aug. 25, 1924. Explain. 

On your application you claimed completion of eleven 
years of school, listing attendance at Haaren High School 
until March 1943. Records disclose you attended De Witt 
Clinton High School from Sept. 1939—June 1940 and 
Haaren High School from Sept. 1940—Apr. 1942, leaving 
the latter before completing the course. It appears from 
these records that you did not complete more than ten years 
of school. What explanation do you wish to make? 

On your application dated July G, 1948, and when ap¬ 
pointed to your present position on Aug. 21, 1948, you listed 
your residence as 16 Morningside Ave., X. Y., X.Y. On your 
Standard Form S5 (loyalty questionnaire) completed Aug. 
19, 1948, you claimed residence at the above address from 
June 1939—Sept. 1943 and Aug. 1944—present. On Aug. 
26,1948 you notified your employing agency that you moved 
to 297 Dumont Ave., Brooklyn, X.Y. The Commission has 
information from reliable and confidential sources which 
discloses that you have been living at the latter address 
since Xov. 1947. 
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What explanation do you wish to make for the above 
apparently intentional false statements? 


* * * * * 


Filed February 28, 1931 


Motion to Dismiss on non Summauy Judgment on Behalf 

of Defendants 

Xow come defendants, by their undersigned attorneys, 
and respectfully move this Court to dismiss the complaint 
herein on the following grounds: 

1. That this Court lacks jurisdiction of the subject matter 
of the action, in that: 

(a) It is a suit against the United States for which 
no consent has been given; 

(b) It is an attempt to seek judicial review of an 
executive action which is committed to the sole and 
exclusive discretion of defendants or their agents; 

(c) It is evident on the face of the complaint that 
the plaintiff is guilty of laches, barring the action. 

2. That the plaintiff has failed to state a claim upon which 
relief can be granted, in that: 

(a) Plaintiff's appointment was subject to a condi¬ 
tion imposed by law, the successful passing of an in¬ 
vestigation as to his qualifications for appointment, 
which condition plaintiff failed to meet, thus giving him 
no employment status whatever and subjecting him to 
the Executive's general powers of removal; 

(b) All rights and procedures available to the plain¬ 
tiff were given to him in full measure, and his discharge 
was wholly in accord with all applicable laws, rules 
and regulations. 

3. That plaintiff’s action is now moot insofar as it seeks 
to have his debarment from examinations reviewed and 
annulled. 

4. That this claim is now barred by the plaintiff’s laches 
in that he waited some ten months to file suit at the Govern¬ 
ment’s expense. 
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5. That this Court is without jurisdiction to award plain¬ 
tiff any back salary because of section 1346(d) of Title 28, 
United States Code, and the exclusive jurisdiction of the 
Court of Claims in such matters. 

6. That issuance of the injunctive relief requested by 
plaintiff would be detrimental to the public interest and in 
violation of the principles of equity. 

Or, in the alternative, defendants move that this Court 
grant summary judgment in their favor oil the ground that 
there is no genuine issue as to any material fact and de¬ 
fendants are entitled to judgment as a matter of law, in 
accordance with Rule 56, F. R. C. P. 

In support of this motion, the Court is respectfully re¬ 
ferred to the pleadings on file, to the plaintiff’s Affidavit 
in support of his motion for summary judgment, to the 
Affidavit of \\ illiam C. Hull, for the Civil Service Com¬ 
mission, attached hereto, and to defendants' Memorandum 
of Points and Authorities filed herewith. 

Respectfully, 

Newell A. Clapp 

Act inf/ Assistant Attorney General. 

George Morris Fay 
United States Attorney, 

Ross O’Donogiiue 
Assistant United States Attorney, 

Attorneys for Defendants 

Of Counsel: 

Marvin C. Taylor, 

Joseph B. McGrath 

* * * # 


Filed Mav 7, 1950 
Memorandum of Court 

On August 21, 1948, the plaintiff, who was an honorably 
discharged veteran, was given a probational appointment 
as a substitute clerk, after having first successfully passed a 
competitive examination. On August 29, 1949, more than a 
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vear after the original appointment, the Second Regional 
Office of the Civil Service Commission wrote to the plaintiff 
and stated: “Certain false . . . statements . . . were noted 
in your application. ...” The letter then said, in effect, 
that tliis was a serious matter, and could result in dis¬ 
charge. It then asked for a “detailed explanation.” Three 
statements in the application were alleged to he intention¬ 
ally false. These statements were (1) that plaintiff's birth¬ 
day was August 25, 11)24 and not August 27, 1924; (2) that 
he had had ten years of education and not eleven years; 
and (3) that he lived at 297 Dumont Avenue, Brooklyn, and 
not at 1(1 Morningside Avenue, Xew York. The plaintiff 
was given ten days in which to answer. In his answer, 
plaintiff stated that he “did not deliberately make any false 
. . . statements.” lie then explained the charges in detail. 
As to (1), he stated that his birth certificate indicated his 
birth date as August 27, 1924 and that he did not intention¬ 
ally use the date of August 28 [sic] 1924. As to charge (2), 
the plaintiff admitted that lie had made an error in that he 
had had twelve vears of school, instead of the eleven years 
lie had stated or the ten years that the Commission charged 
him with having.* As to charge (3), the plaintiff explained 
that he had stated his address as 16 Morningside Avenue, 
Xew York, X. Y., because he always used that as his mailing 
address. He further stated that 16 Morningside Avenue, 
Xew York. X. Y., was the address of his parents; that, 
realizing the importance of a permanent mailing address, he 
had used his parents' address, since the housing shortage 
had forced him to move several times. 


On September 13, 1949, the Second Regional Office of the 
Civil Service Commission wrote to the Director, Division 
of Post Office Personnel, reviewing the above situation and 
saying that the plaintiff’s explanations were not considered 
satisfactory, and: “Your Department is instructed to ter¬ 
minate his services.” Another letter and a copy of the 
above letter were mailed to the plaintiff several days later. 


* Apparently, the Commission accepted this explanation 
as nothing more was heard concerning this charge. 

* o o 




Both the plaintiff and the defendants have made motions 
for summary judgment. 

In very excellent briefs, submitted by both the plaintiff 
and the defendants, the question involved is very ably pre¬ 
sented. The defendants state the question to be: 


“Whether the Civil Service Commission may order 
the removal of an appointee from the Federal Civil 
Service within eighteen months of his appointment, 
without compliance with the removal procedures pre¬ 
scribed under Section 14 of the Veterans’ Preference 
Act of 1944, when the appointee obtained his original 
appointment through fraud but completed the usual 
twelve-month probationary period in employment before 
the Commission’s discovcrv of his fraud?” 


The plaintiff phrases the issue thus: 

“Did plaintiff acquire any rights by the completion 
of one year’s service on August 20, 19*49, with a rating 
of ‘good’, shown by a certificate issued to him?” 

The Veterans’ Preference Act (5 U. S. C. A. 863) applies 
when there is a “permanent or indefinite preference eligible, 
who has completed a probationary or trial period employed 
in the civil service, etc.” 

The defendants’ position is that the passage of the one- 
year period provided in Section 2.113 of the Civil Service 
Regulations in no way affects the validity of a discharge 
made after one year but before the expiration of eighteen 
months, as provided in Section 2.112 of the Civil Service 
Regulations, even though the Veterans’ Preference Act is 
not followed. Section 2.113 of the Civil Service Regulations 
provides: 

“Probational appointment, (a) A person selected tor 
other than temporary appointment shall be given a 
probational appointment. The first year of service un¬ 
der the appointment shall be a probationary period. 
The agency shall utilize the probational period as fully 
as possible to determine the fitness of each employee 
and shall terminate his services during such period if 
he fails to demonstrate fully his qualifications for con¬ 
tinued Federal employment.” 
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However, Section 2.112 provides: 

“Appointments may be subject to investigation, (a) 
In the following types of appointments, investigation 
designed to further establish the individual’s qualifica¬ 
tions may be made at any time within eighteen months 
of the personnel action and removal may be ordered by 
the Commission if such investigation discloses that 
the individual is disqualified for federal employment, 
and all such appointments shall be considered as sub¬ 
ject to this condition: 

“(1) Original probational . . . 

(b) The condition ‘subject to investigation' shall 
expire automatically at the end of eighteen months 
from the effective date of the personnel action, except 
in a case in which the Commission has made an initial 
adjudication of disloyalty and the case continues to be 
active by reason of an appeal. In cases on which the 
Commission's jurisdiction has expired and the case is 
incomplete or an initial adjudication has not been made, 
it shall be the responsibility of the employing agency to 
conclude such investigation and make a final determi¬ 
nation concerning the loyalty of such person.” (Em¬ 
phasis added.) 

In regard to the applicability of these sections, it should 
be noted that (1) the two sections in question are adjacent 
in the regulations and seem to cover different subjects; (2) 
Section 2.112(b) refers to “loyalty” in two places*; (3) 
after Section 2.112 there is a footnote which refers to Execu¬ 
tive Order 983"), which deals only with the subject of loyalty; 
(4) the letter from the Second Regional Office of the Civil 
Service Commission to the plaintiff, dated August 29, 1949, 
states: “Reference is made to your application ... to 
the above position subject to investigation by the Commis¬ 
sion under Executive Order 9835.” As stated above, this 
Executive Order deals only with the subject of loyalty. 

It would, therefore, appear that Section 2.112 is not in¬ 
volved in this case but that Section 2.113 is involved. Ac- 


* It follows that paragraph (a) of this section also refers 
to time for investigations as to loyalty. 
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cordinglv, plaintiff is no longer merely a probational em¬ 
ployee. 

In Lamb v. United States, 90 P. Supp. 369, 371, the follow¬ 
ing appears: 

“The Federal Personnel Manual, which contains 
procedures and guides for the administration of Sec¬ 
tion 14 of the Veterans’ Preference Act, and which 
defendant seems to consider a reliable guide in these 
matters, contains the following definitions: ‘Employee, 
permanent—An employee who has completed a proba¬ 
tionary period after appointment under the civil serv¬ 
ice rules or regulations; or one given an appointment 
under an authority not requiring a probationary period 
and not limited to a certain time nor specifically de¬ 
signed as indefinite.’ ” 

In Borah v. Biddle, 141 F. (2d) 278, the appellant served 
for throe and a half months after the probationary period, 
without a suggestion of any kind from any source that his 
work was unsatisfactory, and it was held that it was too late 
to invoke against him the probationary rule. Hence, he 
was entitled to notice and hearing, which Congress has pro¬ 
vided as a condition of removal of permanent employees. 

Both of the above cases indicate that after a probationary 
period an employee is permanent. Since the plaintiff’s ap¬ 
pointment is therefore permanent, he comes under the pro¬ 
tection of Section 14 of the Veterans’ Preference Act (5 
U.S.C.A. 863). The defendant admits that plaintiff did not 
receive these benefits, and plaintiff, therefore, is entitled to 
summary judgment. 

Counsel will prepare proposed findings of fact, conclu¬ 
sions of law and judgment, and submit them to the Court on 
appropriate notice. The judgment will not award judg¬ 
ment for back pay. 

(S.) Walter M. Bastiax, 

J edge. 

* # # « # 


Motion for Rehearing— Filed Mav 18, 1951 

The defendants respectfully move this Court for a re¬ 
hearing on the ground that the Court’s ruling that plain- 
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tiff's appointment was conditioned only upon an investi¬ 
gation into liis loyalty and not into his other qualifications 
for a permanent employment in the civil service is clearly 
inconsistent with the applicable and valid regulations ot‘ the 
Civil Service Commission; with the decision in Elchibegoff 
v. United States, 106 C. (’Is. 541, cert. den. 329 1 .S. 654; and 
with the decision in Brannan v. Elder, U.S. Supreme Court, 
May 7, 1951. 

Holmes Baldridge, 
Assistant Attorney General. 
George Morris Fay, 

United States Attorney. 

Of Counsel: 

Edward II. IIickey 
Joseph Kovner 

Attorneys, Department of Justice. 

In the United States District Court for the District of 

Columbia 

Civil Action Xo. 3813-50 

Henry D. Priestly, plaintiff 
v. 

Jesse M. Donaldson, et al., defendants 
Findings of Fact and Conclusions of Law 


Findings of Fact 


(1) The plaintiff, Henry D. Priestly, is an honorably dis¬ 
charged disabled war veteran and a citizen of the United 
States by birth. 


(2) On August 21, 1948, the plaintiff was given a proba- 
tional appointment as a Substitute Clerk in the Xew York 
Post Office. This appointment was made subject to in¬ 
vestigation under Executive Order 9835, and bv regula- 


tion of the Civil Service Commission, to Section 2.112 and 


related regulations of the Civil Service Regulations. Plain¬ 
tiff’s appointment was the result of his first having passed 
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successfully a competitive examination offered by the Civil 
Service Commission for this position. Applicants for this 
position were required, by the conditions of the examina¬ 
tion, to actually reside within the delivery of the named 
Post Office. 

(3) On August 20, 1949, plaintiff completed one year’s 
service at the Post Office Department with an efficiency 
rating of “good.” 

(4) On August 29, 1949, more than a year after the orig¬ 
inal appointment, the Second Regional Office of the Civil 
Service Commission wrote to the plaintiff and stated: “Cer¬ 
tain false . . . statements . . . were noted in your appli¬ 
cation ...” The letter then said, in effect, that this was a 
serious matter, and could result in discharge. It then asked 
for a “detailed explanation.” Three statements in the ap¬ 
plication were alleged to be intentionally false. These state¬ 
ments were (1) that plaintiff's birthday was August 2b, 
1924 and not August 27,1924; (2) that he had had ten years 
of education and not eleven years; and (3) that he lived at 
297 Dumont Avenue, Brooklyn, and not at 16 Morningside 
Avenue, New York. The plaintiff was given ten days in 
which to answer. 

(5) In his answer, plaintiff stated that he “did not de- 

liberatelv make anv false . . . statements.” He then ex- 
• * 

plained the charges in detail. As to (1), he stated that his 
birth certificate indicated his birth date as August 27, 1924 
and that he did not intentionallv use the date of August 
2S [sic] 1924. As to charge (2), the plaintiff admitted that 
he had made an error in that he had had twelve years of 
school, instead of the eleven years he had stated or the ten 
years that the Commission charged him with having. As 
to charge (3), the plaintiff explained that he had stated his 
address as 16 Morningside Avenue, Xew York, X. Y., be¬ 
cause he always used that as his mailing address. He fur¬ 
ther stated that 16 Morningside Avenue, Xew York, X. Y., 
was the address of his parents; that, realizing the impor¬ 
tance of a permanent mailing address, he had used his par¬ 
ents’ address, since the housing shortage had forced him 
to move several times. 
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(G) On September 13, 1949, the Second Regional Office 
of the Civil Service Commission wrote to the Director, Di¬ 
vision of Post Office Personnel, reviewing the above situa¬ 
tion and saying that the plaintiff’s explanations were not 
considered satisfactory, and: “Your Department is in¬ 
structed to terminate his services.” Another letter and a 
copy of the above letter were mailed to the plaintiff several 
days later. 

(7) Plaintiff's further administrative appeals were de¬ 
nied and on October 15, 1949, he was dismissed from the 
service of the Post Office Department. 

(8) The defendant admits that plaintiff did not receive 
the benefits of Section 14 of the Veterans’ Preference Act 
(5 U.S.C.A. S63). 

Conclusion of Law 


(1) Plaintiff became a permanent employee in the Civil 
Service upon the completion of one year’s service with a 
rating of “good." 

(2) Probationary appointments in the civil service be¬ 
come permanent on completion of the probationary period 
prescribed in Section 2.113 of the Civil Service Regulations 
regardless of the 18-month period provided in Section 2.112. 

(3) Section 14 of the Veterans’ Preference Act applies 
to permanent civil service employees who have completed 
a probationary period but who are still subject to investi¬ 
gation under Executive Order 9835 and Civil Service Regu¬ 
lations, Section 2.112. 


)ated: August 2, 1951. 


Vgreed as to Form. 


Bastiax, .Judge. 


Edward H. Hickey 
fosEPH Kovner 

Attorneys, Department of Justice. 
Attorneys for Defendants. 
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In the United States District Court for the District of 

Colum HI A 

Civil Action Xo. 3813-50 
Henry D. Priestly, plaintiff 
v. 

Jesse M. Donaldson, et al., defendants 
J UDGMENT 

This action having come before this Honorable Court 
on cross motions for summary judgment, on the basis of 
the pleadings filed herein, the memorandum of counsel, 
and the oral arguments presented by counsel herein, 

It is this 2nd day of August, 1951, Ordered, Adjudged 
and Decreed: 

(1) That on August 20, 1949, plaintiff duly completed the 
period of probation prescribed by law for the classified 
civil service position, to which he was appointed on 
August 21, 194S, of Substitute Clerk in the Xew York 
Post Office of Post Office Department, with a “good” rat¬ 
ing, and thereupon plaintiff became and has continued 
to be a permanent employee in such a position with all of 
the rights appertaining thereto; 

(2) That on October 15, 1949, plaintiff was illegally and 
wrongfully dismissed from his said position as Substitute 
Clerk, and said purported dismissal was and is null and 
void and contrary to law, and that said purported dismissal 
to the contrary notwithstanding, plaintiff at all times has 
continued to and does hold and occupy the said position 
and office of Substitute Clerk, and at all times was, is and 
continues to be entitled to all of the rights and privileges of 
said office and position; 

(3) That prior to any dismissal or removal from said 
position, contemplated or intended by defendants, the plain¬ 
tiff is entitled to preference of charges, opportunity to an- 



swcr, and to tlio benefit and protection of all other require¬ 
ments prescribed by law as a condition to said dismissal; 

(4) That the defendant, Jesse M. Donaldson, as Post 
Master General, shall within sixty (60) days from the date 
hereof take or cause to be taken appropriate action to re¬ 
store the plaintiff to the said position of Substitute Clerk in 
the Xew York Post Office of the Post Office Department with 
all of the rights and privileges incident thereto; and 

(5) That plaintiff's claim for salary is dismissed with¬ 
out prejudice. 

Bastian, Judge. 

Approved as to Form. 


Edward IT. Hickey 
Joseph Kovxf.r 

Attorneys, Department of Justice. 
Attorneys for Defendants. 


In the United States District Court for the District of 

Columbia 


Civil Action Xo. 502/-49 


Kirkpatrick v. Gray 

Washington, D. C., Friday, May 11, 1951. 

A motion was heard in the above-entitled matter by the 
Honorable Edward A. Tamm, Judge, United States District 
Court for the District of Columbia, Friday, May 11, 1951, 
after which the following occurred: 

The Court: I think from the pleadings in the case, par¬ 
ticularly the exhibits, and because of the special emphasis 
placed by the appointing authority—that is, the Civil Serv¬ 
ice Commission—on the fact that the plaintiff’s appoint¬ 
ments identified as Government Exhibit Xo. 1 and Govern¬ 
ment Exhibit Xo. 2 both state that the action is subject to 
check of records and such investigation as is necessary, that 
the plaintiff never obtained a position in the classified serv¬ 
ice, that under the circumstances he is not entitled to the 
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statutory safeguards that are established for persons in 
such service, and upon the basis of all of the pleadings the 
Court believes it is required to grant tlie defendant’s motion 
for summary judgment. 

Mr. Xooxax : May I ask a question, then? 

The Court: Yes. 

Mr. Xooxax: Would the Court definitely rule also—you 
ruled on the 1912 Act. 

The Court: That is right; I said never acquired classified 
service. 

Mr. Xooxax: The 1944 Act, of course, doesn’t refer to 
classified service. 

The Court: I think you make an issue of the proba¬ 
tionary status and the appointment says that the probation¬ 
ary period has been filled. 1 think that under the circum¬ 
stances the man’s appointment was contingent upon satis¬ 
factory investigation by the Civil Service Commission. It 
was a condition precedent to a permanent appointment. 
The condition was not fulfilled and there is no permanent 
appointment. 

Mr. Xooxax: There is no permanent appointment? 

The Court: That is right. 

* # # # * 


Reporter’s Certificate 


Certified to be the official transcript of the proceedings 
indicated. 


(S.) Robert 1. Thif.l, 

Robert 1. Thiel, Official Reporter , 

United States District Court for 

the District of Columbia. 
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In the United States District Court for the District of 

Columbia 

No. 4352-50 

Koiilberc, v. Gray 

Filed September 24, 1951 

Opinion of the Court 


The Court (Dine, J.) : This plaintiff took the Civil Serv¬ 
ice Commission examination for appointment as Vocational 
Advisor. He was rated eligible for that position, quote, 
‘‘subject to investigation." lie then received notice of 
appointment entitled “Notification of Personnel Action,” 
which stated, “subject to investigation.” 

Thereafter an investigation was made by the Civil Service 
Commission, and as a result of that investigation the Civil 
Service Commission notified the Veterans Administration 
to separate this plaintiff from its service. 

The plaintiff then took an appeal to the regional office of 
the Civil Service Commission, and appealed from the deci¬ 
sion of that body to- 

Mr. Kovner (interposing): To the Board of Appeals and 
Review. 

The Court: What is it f 

Mr. Kovner: And he appealed to the Board of Appeals 
and Review. 

The Court: And he appealed to the Board of Appeals 
and Review, the highest judicial body in the Civil Service 
System. Is that correct ? 

Mr. Kovner: Yes, sir, and then to the Commissioner’s 
Office. 

The Court: And then to the Commissioner’s Office. 

All appeals were decided adversely to him. 

The determination of the Civil Service Commission as to 
plaintiff’s suitability is certainly not subject to judicial 
review. 

I believe he is not entitled to the guarantees of the Vet- 
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orans Preference Act because that applies to permanent or 
indefinite preference eligibles employed in the Civil Service, 
who have completed a probationary period or trial period. 
Xow, plaintiff has completed that period but he has not met 
a condition of his employment, namely, “subject to investi¬ 
gation.” 

I am of the opinion that he was not a permanent prefer¬ 
ence eligible employed in the Civil Service, and I therefore 
grant the motion of the defendant for summary judgment 
and deny the motion of the plaintiff for summary judgment. 

(Thereupon the instant hearing was concluded.) 

I, Ernest Markwalter, official court reporter for the 
United States District Court for the District of Columbia, 
do certify that the foregoing is the Opinion of the Court in 
the case of Kohlberg vs. Gray, Civil Action Xo. 4352-50. 

Erxest Markwalter, 
Official Court Reporter . 


Kx U. S. GOVERNMENT PRINTING OFflCE: t»It 
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Questions Presented 


Whether the procedural guarantees of Section 14 of the 
Veterans' Preference Act apply to the separation from the 
service, after approximately 14 months, because of false 
statements regarding residence, of a permanent or indef¬ 
inite preference eligible, appointed subject to investigation 
within 18 months, who has completed satisfactorily a pro¬ 
bationary period of 12 months employed in the Post Office 
Department. 

Whether appellee's separation from the service and de- 
barrment for future appointment amounted to punishment 
imposed without compliance with the Sixth Amendment. 


(D 
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APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


Counter-Statement of the Case 

1. Appellee suggests that lines 2-6. Page 2 of Appel¬ 
lants’ Brief should read as follows: 

appointment was made subject to investigation under 
Executive Order 9835, and by regulation of the Civil 
Service Commission, to Section 2.112 and related regu¬ 
lations of the Civil Service Regulations, infra. 

2. Appellee suggests that lino 26, Page 2 of Appellants’ 
Brief should read as follows: 

on October 15, 1949 he was dismissed from the service 
and barred from examination for a period of one year, 
and 

3. Appellee suggests that lino 36, Page 2 of Appellants' 
Brief should read as follows: 

to loyalty investigations after completion of the proba- 
tional period of 12 months, that appellee's loyalty had 
been 
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Statutes and Regulations Involved 


Act of August 24, 1912, (Lloyd Lafollette Act) c. 3S9 
Sec. 6, 37 Stat. 555, U.S.C., Title 5, Sec. 652, as amended, 
reads in part as follows: 

(a) Xo person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. * * * 


Act of June 27, 1944, (Veterans' 
Sec. 2, 58 Stat. 387, U.S.O. Title 5, 


Preference Act) c. 287, 
Sec. 851, as amended. 


reads in part as follows: 

In certification for appointment, in appointment, in 
reinstatement, in re-employment, and in retention in 
civilian positions in all establishments, agencies, bu¬ 
reaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service: (b) the unclassi¬ 
fied civil service: (c) any temparary or emergency es¬ 
tablishment, agency, bureau, administration, project, 
and department created by Acts of Congress or Presi¬ 
dential Executive order: and (d) the civil service of 
the District of Columbia, preference shall be given to 
(1) those ex-service men and women who have served 
on active duty in any branch of the armed forces of 
the United States and have been separated therefrom 
under honorable conditions and who have established 
the present existence of a service-connected disability 
or who are receiving compensation, disability retire¬ 
ment benefits, or pension by reason of public laws ad¬ 
ministered by the Veterans' Administration, the De¬ 
partment of the Army or the Xavy Department: * * *. 


Act of June 27. 1944 (Veterans' Preference Act) c. 287 
Sec. 12, 58 Stat. 390 U.S.C. Title 5, Sec. 801, as amended, 
reads in part as follows: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Uivil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: * * *. 
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Act of June 27, 1944 (Veterans’ Preference Act) c. 287, 
Sec. 15, 5S Stat. 391, V.S.O. Title 5, Sec. 864-, as amended, 
reads in part as follows: 

Any preference eligible, who lias been furloughed, or 
separated without delinquency or misconduct, upon 
request, shall have his name placed on all appropriate 
civil-service registers and/or on all employment lists, 
for every position for which his qualifications have been 
established. * * *. 

5 C.F.R. 1.1 reads in part as follows: 

§ 1.1 Positions and onployees affected by these Rules. 
(a) These Rules shall apply to all positions in the 
competitive service. As used in these Rules, the words 
“competitive service” shall have the same meaning as 
the words “classified service”, or “classified (competi¬ 
tive) service”, or “classified civil service” as defined 
in existing statutes and Executive orders. * * * 

(b) * * * A competitive status shall be acquired by 
probational appointment through competitive examina¬ 
tion, or may be granted by statute. Executive order, 
or the Civil Service Rules. 

5 C.F.R. 9.101(a) reads as follows: 

“§9.101 Ayency responsibility for separation or de¬ 
motion of employees, (a) The employing agency shall 
remove, demote, or reassign to another position any 
employee in the competitive service whose conduct or 
capacity is such that his removal, demotion, or re¬ 
assignment will promote the efficiency of the service. 
The grounds for disqualification of an applicant for 
examination stated in § 2.104 (a) (2) through (8) of this 
chapter shall be included among those constituting suffi¬ 
cient cause for removal of an employee. 

5 C.F.R. 9.102(a) reads in part as follows: 

§9.102 Procedure in separating, suspending, or de¬ 
moting permanent and indefinite employees, (a) One 
of the following procedures shall be followed in connec¬ 
tion with the removal, involuntary separation (other 
than retirement for age nr disability), furlough in 
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excess of 30 days, suspension, or demotion of any per¬ 
manent or war service indefinite employee in the com¬ 
petitive service, unless In* is serving a probationary or 
trial period, *. 


C.F.R. 22.1 (a) (1) reads as follows: 

(1) Employers coccral. Employees affected are per¬ 
manent and indefinite preference eligible employees 
who have completed a probationary or trial period in 
positions under the Civil Service Rules or War Service 
Regulations, or one year of current continuous employ¬ 
ment in positions excepted from the competitive serv¬ 
ice, in the service of any establishment, agency, bureau, 
administration, project or department created by acts 
of Congress or Presidential order or in the service of 
the District of Columbia. The regulations in this part 
are not applicable to employees serving probationary 
or trial periods *. 


C.F.R. 23.221 reads as follows: 

§ 25.221 Permanent Positions. “Permanent posi¬ 
tions" means positions other than those designated as 
temporary by law, other than those established for 
definite periods of one year or loss, and other than those 
to which temporary appointments are made under Civil 
Service Rule II and the Commission's regulations 
thereunder 2.114 of this chapter). Excepted posi¬ 
tions filled by appointments designated by the appoint¬ 
ing authority as temporary (all variations of tempo¬ 
rary, including those stated above, excepting only war 
service indefinite) are not permanent positions for the 
purpose of this subpart. Positions to which appoint¬ 
ments were made under the war service regulations for 
the duration of the war and six months thereafter are 
permanent positions within the scope of this definition. 
Positions in which employees are serving definite pro¬ 
bationary or trial periods under civil-service rules, or 
under regulations issued by the Commission, shall not. 
for that reason alone, be regarded as being other than 
permanent positions. Positions filled by temporary 
appointment under the Temporary Civil Service Regu¬ 
lations are temporary for the purpose of this subpart. 
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5 O.F.R., 1950 Supp., 5.101, reads as follows: 

§ 5.101 Persons disqualified for appointment, (a) 
Persons disqualified for any of the reasons stated under 
Civil Service Pule IT, § 2.104(a) (1) through (8) of this 
chapter, may, in the discretion of the Commission, be 
denied examination, or be denied any of the types of 
appointment listed in Civil Service Pule II, §2.112 (a) 
(1) through (6) of this chapter, namely, original pro- 
bational, reappointment, reinstatement, temporary ap¬ 
pointment, interagency transfer and conversion from 
excepted, war service indefinite or temporary indefinite 
appointment to competitive appointment, for a period 
of not more than three years from the date of the deter¬ 
mination of such disqualification. 


Executive Order 9855, 


March 21, 1947, 12 F.P. 1935, Part 


I, Section 2, reads as follows: 

2. The investigations of persons entering the em¬ 
ploy of the executive branch may be conducted after 
any such person enters upon actual employment there¬ 
in, but in any such case the appointment of such person 
shall be conditioned upon a favorable determination 
with respect to his loyalty. 

a. Investigations of persons entering the competi¬ 
tive service shall be conducted as expeditiously as pos¬ 
sible; provided, however, that if any such investigation 
is not completed within 18 months from the date on 
which a person enters actual employment, the condition 
that his employment is subject to investigation shall 
expire, except in a case in which the Civil Service 
Commission has made an initial adjudication of dis- 
loyaltv and the case continues to be active by reason of 
an appeal, and it shall then be the responsibility of the 
employing department or agency to conclude such in¬ 
vestigation and make a final determination concerning 
the loyalty of such person. 


FPM R4-3, May 18, 1948, reads in part as follows: 

Employer, indefinite (tear service ).—An employee 
appointed under the war service regulations for a 
period in excess of one year but not exceeding the dura¬ 
tion of the war and six months thereafter. 

♦ * 


» 
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Employee, permanent. —An employee who has com¬ 
pleted a probationary period after appointment under 
the civil service rules or regulations: or one given an 
appointment under an authority not requiring a pro¬ 
bationary period and not limited to a certain time nor 
specifically designated as indefinite. 

FPM R4-4, May 18, 15>4S. reads in part as follows: 

Employee, temporary (civil service rules ).— * * * 
An employee appointed under section 2.114 of the Com¬ 
mission ’s regulations. 

Employee, temporary (temporary civil service regu¬ 
lations). —An employee appointed under Temporary 
Civil Service Regulation VIII for the duration of the 
job, or pending the regular filling of the vacancy, or 
pending the establishment of a register. 

Employee, temporary hear service). —An employee 
appointed under tlie war-service regulations for a 
period specifically limited to one year or less. 


FPM SI-2o, May 2, 11)4!), reads in part as follows: 


Definitions * * * Preference Eligible Employee .— 
Any employee entitled to preference under section 2 of 
the Veterans' Preference Act, regardless of whether 


or not lie has actually been granted preference. • • • 


FPM S2-21, T. S. 270, reads in part as follows: 


A probationary or trial period is automatically com¬ 
pleted when the employee has performed the required 
amount of service, provided that such service has been 
satisfactory. Xo notice to the employee, or report to 
the Commission, is necessary. 


Summary of Argument 

I.A. Section 14 of the Veterans' Preference Act speci¬ 
fies four jurisdictional elements which determine whether 
a Federal employee shall be covered by the section. Ap¬ 
pellee. who was denied the procedural guarantees of the 
section, was qualified under these elements: 
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Appellee was “permanent or indefinite”—Appellee was 
hired through competitive examination and was given a 
probational appointment. He completed his probational 
period of one year and under the definitions of the Civil 
Service Commission became a “permanent” employee. 

Appellee was a preference eligible—As an honorably 
discharged, disabled war veteran, appellee was entitled to 
veterans’ preference benefits of ten points added to his 
examination. Both Section 2 of the Veterans’ Preference 
Act and the Federal Personnel Manual hold that appel¬ 
lee’s qualifications make him a preference eligible. 


Appellee completed a probationary period—After re¬ 
ceiving a probational appointment, appellee completed a 
year’s service with a rating of “good.” This first year is 
designated as the probational period by Civil Service 
rules; it is completed automatically without the necessity 
for notice to the employee. 


Appellees employment was in the civil service or in some 
establishment or agency specified in Section 1-1—Section 2 
of the Veterans’ Preference Act extends the coverage of 
the Act to the unclassified civil service. Section 14 as in¬ 
terpreted by Commission rules is not confined to the class¬ 
ified civil service, which requires both a competitive status 
and a classified position. In this it is clearly different from 
Section 6 of the Act of 1912 which is limited to the “clas¬ 
sified civil service.” Section 14 merely requires employ¬ 
ment in an establishment, agency, or bureau of the govern¬ 
ment. 


I.B. Appellee was appointed “Subject to investiga¬ 
tion under Executive Order 9S2b." The subject of this 
Order was limited to questions of loyalty. An investigation 
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conducted under its authority cannot be used to discharge 
appellee summarily without Section 14 guarantees for rea¬ 
sons other than disloyalty. 

I. 0. The Civil Service Commission regulations found 
at 5 O.F.R. 2.112 do not authorize summary removal of 
appellee without regard to Section 14. The wording of the 
regulation indicates that an investigation under it must be 
ordered specifically; here an investigation of appellee was 
ordered under Executive Order 9833. Section 2.112 and 
that covering probational periods at 2.112, as promulgated 
in 1947, both contained one year periods—for investigation 
and for probation. The former was extended to 18 months 
under the authority of the loyalty program order (9S35). 
Accordingly the additional six months were authorized 
for loyalty investigations only. The wording of part (b) 
of Section 2.112 makes it impossible to conclude that it ap¬ 
plies to any subject other than loyalty. The wording of 
part (a) does not authorize summary dismissals without 
compliance with Section 14 procedures, even when removal 
is ordered by the Commission. 

IT.A. Appellee was discharged and debarred for future 
appointment by order almost exactly paralleling that in 
Bailey r. Richardson. 86 App. D.O. 248, 182 F. 2d 46, 30. 

II. B. This Court ruled that the proscription from 
government service was punishment which could be in¬ 
flicted only upon compliance with the Sixth Amendment. 

11.(1. The Supreme Court in United States v. Lovett, 
328 U.S. 303 ruled that similar dismissals by act of Con¬ 
gress were equivalent to punishment for crime and thus 
could not be imposed by Congress or without judicial trial. 
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ARGUMENT 

I 

Appellee was discharged and debarred for future ap¬ 
pointment unlawfully in violation of Section 14 of the 
Veterans’ Preference Act. 

The Veterans’ Preference Act is a “* * * bill to give 
honorably discharged veterans * * * preference in em¬ 
ployment where Federal funds are disbursed * * *” House 
Report No. 1289, March 27, 1944, 78th Congress, Second 
Session, Page 1. The benefits were not restricted to the 
classified civil service nor to any particular part of the 
Federal government. Appellee was entitled to the benefits 
of this act. 

A. Appellee was a “* * * permanent or indefinite 
preference eligible, who has completed a probation¬ 
ary or trial period employed in the civil service, or 
in any establishment, agency * * * 

In order for a person to be entitled to the benefits of 
section 14, he must meet the following tests: 

(a) He must be “permanent or indefinite“. 

(b) He must be a preference eligible. 

(c) He must have completed a probationary or trial 
period. 

(d) His employment must have been in the civil service 
oi’ in any establishment, agency, etc. 

Appellee qualified under these criteria. 

1. Appellee was “permanent or indefinite"—Appellee 
successfully passed a competitive examination offered by 
the Civil Service Commission for the position of Sub¬ 
stitute Clerk. (.1. App. 49.) On August 21. 1948 he was 
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given a probational appointment in the New York Post 
Office. (J. App. 4S.) This appointment was not limited in 
time to any definite period. A competitive status is ac¬ 
quired by probational appointment through competitive 
examination. 5 C.F.R. 1.1 (b), supra. Since appellee was 
given a probationary appointment, his appointment was 
something other than temporary. 3 C.F.R. 2.113 (a), (Ap¬ 
pellant’s Brief 6), FPM R4-4, supra. According to 5 
C.F.R. 23.221, supra, his position was “permanent” since 
it had not been designated temporary nor limited to a 
definite period of time for one year or less. 

On August 20, 1949 appellee completed his probational 
period as explained hereafter in item (3). Therefore he 
became a “permanent” employee as defined by the Federal 
Personnel Manual at R4-3, supra. See Lamb v. United 
Statrs. 116 (’. ('Is. 323, 90 F. Supp. 369, 372 upholding the 
interpretations established by the Civil Service Commis¬ 
sion in the Manual. Finally, the lower court herein (J. 
App. 31) found that appellee became a permanent em¬ 
ployee after completing his probational period, and ap¬ 
pellants concede this (Appellants’ Brief 13). # 


If it should be held that appellee was not permanent at 
the time of his removal from the service, then lie still would 
be considered “indefinite” under 3 C.F.R. 2.113, supra, 
and the Commission’s definition “of indefinite" in FPM 
R4-3. supra. 


2. Appellee was a preference eligible—Appellee was 
an honorably discharged disabled war veteran. (.J. App. 


* At the same point in appellants* brief they cite Hailri/ r. Jtirliurd- 
xov, supra, at page 53. wherein this Court held that Miss Bailey was 
not in the classified t• i\ i 1 service during her absence from government 
employment because she did not occupy a position in the* government. 
This citation is not pertinent to the present case since appellee does 
not claim to have been in the classified civil service although lie did 
occupy a position. 
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4S.) Under the terms of the examination for Substitute 
Clerk-Carrier disabled veterans were entitled to veterans’ 
preference benefits of ten points added to their earned rat¬ 
ings on their competitive examinations. (J. App. 34.) The 
Federal Personnel Manual at page SI-25, supra , describes 
a ‘‘preference eligible” as any employee entitled to pref¬ 
erence under Section 2 of the Veterans’ Preference Act, 
supra . Section 2 states that preference shall be given to 
ex-service men discharged honorably from active service 
with the armed forces who have established the present 
existence of a service-connected disability. 

3. Appellee completed a probationary period—Ap¬ 
pellee was given a probationary appointment on August 
21, 1948. (J. App. 48.) On August 20, 1949 he completed 
one year of service with an efficiency rating of “good”. 
(J. App. 49.) The first year of service under a probational 
appointment is designated as the probational period. 5 
O.F.R. 2.113(a), supra. When the employee has per¬ 
formed the required amount of service satisfactorily, his 
probationary period is completed automatically without 
the necessity of notice to him or to the Civil Service Com¬ 
mission. FPM S2-21, supra. Barak r. Biddlo, 78 App. 
D.C. 374, 141 F. 2d 278. Appellants admit that appellee 
satisfactorily completed his probationary period. (Appel¬ 
lants’ Brief 2.) The Civil Service Commission has ruled 
that appeals of preference eligibles under the Act of 1944 
are limited to those who have completed a probationary 
period. 5 C.F.R. 22.lta) (1), supra. 

4. Appellee’s employment was in the civil service or 
in some establishment, agency, etc. of the government 
specified in Section 14 of the Veterans’ Preference Act 
(Appellants’ Brief 3)—Section fi of the Lloyd-Lafollette 
Act, supra, applies to persons “* * * in the classified civil 
service of the United States * # As interpreted by the 
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Civil Service Commission at 5 C.F.R. 9.102(a), supra, the 
procedural benefits of the act are limited to employees 
***** in the competitive service* * V' These two expres¬ 
sions have the same meaning. 5 C.F.R. 1.1(a), supra. “A 
person is in the classified civil service when he has a com¬ 
petitive status and occupies a classified position in the exe¬ 
cutive branch of the government.” Bailey r. Richardson, 
<u)>ra at page 53. 

Section 2 of the Veterans' Preference Act, supra, states 
that preference shall be granted under the Act in employ¬ 
ment in all establishments and agencies and in the classi¬ 
fied civil service, the unclassified civil service, and tem¬ 
porary or emergency establishments. Section 14 supra. 
refers to employees in the civil service or in any establish¬ 
ment or agency covered by Section 2. Interpreting the 
coverage of Section 14, the Commission has applied it to 
employees *** * * in positions under the Civil Service 
Rules or War Service Regulations, or * * * in positions ex¬ 
cepted from the competitive service, in the service of any 
establishment, agency, bureau * * *.” 5 C.F.R. 22.1(a)(1), 


'upra. 


This analysis of tin* two acts leaves no doubt as to their 
coverage. Section 6 of the Act of 1912 specifically applies 
to the classified civil service. Section 14 of the Act of 1944 
applies also to the unclassified civil service. To be eligible 
for the protection of Section 6 an employee must (1) have 
competitive, status and (2) occupy a classified position. To 
be eligible for the protection of Section 14 an employee 
need not have competitive status and may occupy a posi¬ 
tion outside the competitive service. In other words Sec¬ 
tion 14 is not limited to the classified civil service. 


Appellants cite Carter v. Forrcstal, So App. D. C. 53, 175 
F. 2d 364, 365, certiorari denied 33S T\ S. S32, (Appel- 
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tents’ Brief 9) to show that the language of Section 6 and 
of Section 14 is similar and that both apply to the classi¬ 
fied service. The similarity cited in that case is limited 
to the phrase “ # * * such cause as will promote the efficiency 
of the service # * V' 

Judge Bailey in Norden v. Roy all, 90 F. Supp. 834, 
granted the benefits of Section 14 to a government em¬ 
ployee who was not and never had been in the classified 
civil service. This treatment was approved by the Court 
of Claims in Lamb v. United States, supra, at page 374. 
In Elder Brannon , 87 App. D.C. 117, 184 F. 2d 219, 221, 
this Court ruled that a war service appointee without 
classified civil service status “* * # has preference under 
the \ derails’ Preference Act of 1944, and particularly un¬ 
der Secs. 2 and 12." The Supreme Court, while limiting 
the applicability of Section 2 supra, ruled that Section 15, 
supra was not limited to positions within the competitive 
civil service. Elder r. Brannon, 341 U. S. 277, 289. 

Appellants cite a number of cases which they claim are 
controlling. Bailey v. Richardson, supra, (Appellants' 
Brief 8) covered the case of a non-veteran who was dis¬ 
charged for disloyalty while serving a probational period. 
Mi ss Bailey sought the protection of the Act of 1912. Ap¬ 
pellee herein is a veteran who completed his probational 
period, was discharged for a reason other than disloyalty, 
and sought the protection of the Act of 1944. FAchibegoff 
r. United States, 106 C. Cls. 541, certiorari dismissed, 329 
F. S. 694 (Appellants' Brief 9) also involved the classi¬ 
fied civil service under the Act of 1912. The cases of Kirk¬ 
patrick r. Gray, (F.S.D.O.D.Col.), Xo. 5027-49 (appeal 
pending T.A.D.C. Xo. 11144. 'Warner r. Gray. (U.S.D.C.D. 
Col.), Xo. 3048-51. and Kohl berg r. Gray. (U.S.D.C.D.Col.) 
Xo. 4352-50 can be distinguished on the nature of the con¬ 
dition imposed at the time of appointment. The condition 
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imposed in the first was “action is subject to check of 
records and such investigation as is necessary.” The con¬ 
ditions imposed in the second were “subject to investiga¬ 
tion” and “subject to loyalty check.” The condition im¬ 
posed in the third was “subject to investigation.” The 
condition imposed on the appointment of appellee was 
“subject to investigation under Executive Order 9835.” 
The case of Friedman r. Sclneellnibacli , 81 App. D.C. 365, 
159 F. 2d 22, certiorari denied 330 I\ S. 838 (Appellants' 
Brief 9) was not concerned with the Act of 1944. A war 
service appointee's removal during probation under the 
war service regulations was upheld by the court. 


5. Concluding this review of the nature of Section 14 
of the Veterans' Preference Act, appellee wishes to com¬ 
ment on two points made by appellants. They indicate at 
page 10 of their brief that “The discharge of an employee 
for cause by an employing agency has to do with matters 
.•trising after the appointment of the employee.” They 
then indicate that the grounds for disqualification listed 
in 5 C.F.R. 2.104(a), (Appellants' Brief 5) might not be 
considered such causes for discharge after appointment as 
would promote the efficiency of the service. See 5 C.F.B. 
9.101(a), supra , indicating that said grounds “* * * shall 
be included among those constituting sufficient cause for 
removal of an employee.” Approved in Joint Anti- 
Fascist Refugee. Com. r. .1 lcGratli. 341 Y. S. 123, 208. 


On page 11 of their brief, appellants contend that the 
regulations at 5 C.F.R. 22.1(c) provide that the termina¬ 
tion of a conditional appointment is not governed by Part 
22 of the regulations. The section involved provides only 
that “Appeals (are) not governed by the regulations in 
this part.” Appellee is not concerned with appeals to the 
Civil Service Commission: ho is concerned with proper 
notice, statement of charges, and adequate hearing under 
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Section 14. Xor does he rely on the regulations of the 
Commission for his protection, but on the wording of the 
statute itself. 

B. The condition on appellee’s appointment of “Sub¬ 
ject to investigation under Executive Order 9835“ 
did not authorize his separation from the service for 
any cause other than dislovaltv 

Appellee was appointed “Subject to investigation under 
Executive Order 9835.“ (J. App. 48.) Such appointments 
prior to investigation are conditioned only upon a favor¬ 
able determination with respect to loyalty. Part I, Section 
2, E.O. 9835, supra. The whole order deals only with the 
question of loyalty. In fact the title of the order is “Pre¬ 
scribing Procedures for tho Administration of an Em¬ 
ployees Loyalty Program in the Executive Branch of the 
Government.“ As a result of the investigation conducted 
under the provisions of Executive Order 9835, appellee was 
cleared insofar as loyalty was concerned, and then was dis¬ 
charged because through this same investigation the Civil 
Service Commission determined that he had inserted a false 
residence in his application for employment. (.T. App. 26, 
27.) This condition on his appointment cannot be so used 
to evade the requirements of Section 14 of the Veterans’ 
Preference Act. 

C. Xo authority for tho removal of appellee without re¬ 
gard to Section 14 pi’ocedures can be found in 5 
C.F/R. 2.112 

1. Xo investigation of appellee was conducted under 5 
C.F.R. 2.112—His appointment was made subject to inves¬ 
tigation under Executive Order 9835: by regulations of the 
Civil Service Commission Section 2.112 also applied to his 
appointment. f.T. App. 48.) Reference to the wording of 
Section 2.112 (Appellants' Brief 4) will disclose that the 
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regulation is permissive in that an investigation “* * * 
may be made * * V’ Unless the Commission or the 
agency orders this investigation, it will not be made. It is 
appellee’s contention that he was investigated only under 
Executive Order 9S35, even though such should have been 
limited to an investigation for loyalty. His appointment 
certificate was marked: “Subject to investigation under 
Executive Order 9835.” A letter to appellee from the Sec¬ 
ond United States Civil Service Region on August 29, 1949 
(J. App. 40), stated that his appointment had been made 
subject to investigation under Executive Order 9835. A 
further letter from the same regional office, dated Septem¬ 
ber 13, 1949, (J. App. 26), stated that appellee had been 
a * * * investigated under the provisions of Executive 


Order 9835.” 


2. Summary action under 5 C.E.E. 2.112 against prefer¬ 
ence eligible employees who have completed their proba- 
tional periods is limited to questions of loyalty.—Sections 
2.112 and 2.113 (Appellants’ Brief 4, 6) were promulgated 
at the same time under the authority of Executive Order 
9830, issued February 24, 1947. Section 2.113 at that time 
referred to and at the present refers to a probationary pe¬ 
riod of one year. Section 2.112(a) at that time provided 
for a period of investigation of one year. As a result of 
the issuance of Executive Order 9835. Section 2.112 was 
amended in 12 F.R. 5937, effective September 6, 1947 to 
read as it did at the time of plaintiff’s appointment to the 
Post Office service, by changing the period for investigation 
from one year to 18 months, and adding Sub-section (b) 
specifically referring to loyalty investigations. The word¬ 
ing of Sub-section (a)(7) was changed slightly but is not 
relevant to this case. 


The net effect of these facts is this. When the Civil 
Sei-vioe rules were first promulgated under Executive Or- 


17 


der 9S30 a probational period of one year was provided, 
and the period for investigation of qualifications for em¬ 
ployment was fixed at one year. When the period for in¬ 
vestigation was extended to 18 months without a similar 
increase in the period of probation, only one interpretation 
could be reached. Investigations could be continued after 
the end of twelve months, but the summary discharge per¬ 
mitted during the probational period was replaced by the 
procedural guarantees of Section 14 of the Veterans’ Pref¬ 
erence Act, which applied to veterans who had completed a 
probational period. If this interpretation is not correct, 
then the conflict between Section 2.112 and Section 14 was 
created by the amendment of its regulations by the Civil 
Service Commission, which regulations cannot be held to be 
supremo when they contradict an act of Congress. 

3. Turning to 2.112(b), appellee finds it impossible to 
conclude that it applies to any subject except loyalty. It 
refers to loyalty twice. It cannot be read in any manner 
to apply to any subject except loyalty. The wording of 
Part I, Section 2 (a) of Executive Order 9835, supra, is al¬ 
most identical with the wording of 2.112(b). 

4. Section 2.112(a) says that * * removal may be 
ordered by the Commission * * *The Post Office De¬ 
partment could have removed appellee at the order of the 
Commission and still have followed the procedural guar¬ 
antees of Section 14 of the Veterans’ Preference Act. Noth¬ 
ing in the wording of 2.112 would prevent this. Nor is 
there anything in such wording to indicate that a condi¬ 
tional appointment under it would be subject to a condition 
precedent. The clear reading of the regulation is that 
“removal” may be ordered, not “appointment” denied. 
Consequently an unfavorable finding under an investiga¬ 
tion would conclude an employment, which would be sub¬ 
ject to the guarantees of Section 14. 
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II 

Appellee’s separation from the service and debarrment 
for future appointment amounted to punishment imposed 
without compliance with the Sixth Amendment. 

A. In the letter of the Second Civil Service Region, 
dated September 16, 1949 (.1. App. 25), addressed to appel¬ 
lee, the following was stated: 

“Your application and eligibility on the Substitute 
Clerk register and any and all other pending applica¬ 
tions and eligibilities existing on registers have been 
canceled: you have been barred from examinations for 
a period of one year from September 8, 1949." 

A similar letter was addressed to Miss Hailey in the case 
of Bailey r. Richardson, supra, at page 50, reading in part: 

“Your application for or eligibility from each of the 
examinations mentioned below has been cancelled and 
you have been barred from civil service examinations 
in the Federal service for a period of three years from 
October 29, 1948." 

B. This Court ruled that this proscription from govern¬ 
ment service was punishment which could be inflicted only 
upon compliance with the Sixth Amendment. The Court 
stated at page 55: 

“ * * * this proscription of employment was not pur¬ 
suant to a general regulation. It was not required by 
a general classification by Congress or by a general 
regulation of the Civil Service Commission or of the 
Loyalty Board. Xo reference to proscription appears 
in the Executive Order, the Attorney General's orders, 
or the statements of the Loyalty Board. A general 
order that no person who is denied permanent employ¬ 
ment after a conditional appointment bo roomployed 
for three years might well be valid." 

Recognizing the invalidity of such proscriptions from 
employment, the Civil Service Commission established such 
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a general order as the court had discussed, in 5 C. F. R., 
1950 Supp., 5.101, supra. 

C. Appellee’s separations from the service also amount¬ 
ed to punishment without compliance with the Sixth Amend¬ 
ment. Appellants admit that appellee did not receive the 
benefits of Section 14 of the Veterans’ Preference Act. (J. 
App. 50.) The procedural requirements of the Sixth 
Amendment are more stringent than those of Section 14. 

In the case of United States v. Lovett, supra, the Supreme 
Court held that the dismissals of three government em¬ 
ployees by act of Congress (Sec. 304) for supposed dis¬ 
loyalty were equivalent to punishment for crime and there¬ 
fore could nol be imposed by Congress or without judicial 
trial. The opinion of the Court reads in part: 

Nor can we agree with counsel for Congress that 
the Section did not provide for the dismissal of re¬ 
spondents but merely forbade governmental agencies to 
compensate respondents for their work or to incur 
obligations for such compensation at anv and all times. 
(Page 313.) 

it (Section 304) was designed to force the em¬ 
ploying agencies to discharge respondents and to bar 
their being hired bv anv other governmental agencv 
(Page 314.) 

* * * 

Section 304, thus, clearly accomplishes the punish¬ 
ment of named individuals without a judicial trial. 
(Page 316.) 

.Mr. Justice Frankfurter in his concurring opinion pre¬ 
cisely defines ihe view of the majority: 

The Court reads Sec. 304 as though it expressly dis¬ 
charged respondents from office which they held and 
prohibited them from holding any office under the 
Government in the future. (Page 320.) 

The attention of this Court is invited also to Joint Avfi- 
Fasrist ftefupre C am. r. M <•( irath. supra, wherein Mr. Jus¬ 
tice Douglas, concurring, states: 



We meet constitutional difficulties when the Govern¬ 
ment undertakes to punish by proclaiming the dis¬ 
loyalty of an employee* and making him ineligible for 
any government post. (Page 181.) 

* * 

Of course, no one has a constitutional right to a gov¬ 
ernment job. P>ut every citizen has a right to a fair 
trial when his government seeks to deprive him of the 
privileges of first class citizenship. (Pages 182, 183.) 

Conclusion 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 
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